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You know itS right when you find it in... 


WEST’S FLORIDA 


STATUTES ANNOTATED 


West’s Florida Statutes 
Annotated is a byword for 
accuracy. If you want the 
up-to-date text of a statute, you 
can be sure it’s right when you 
find it in West's F.S.A. 


The reason is the extraordinary 
steps taken to assure this 
accuracy. It begins with 
skilled, trained editors who 
check and double check the 
text, historical notes, references 
and everything else that go to 
make up West's Florida 
Statutes Annotated. 


Over and over in every phase 
Of preparation, accuracy is 
Stressed and stressed again 
before you get the volumes, 
pamphiets and pocket parts 
that comprise this vital 
research tool. 


Get the accuracy you can be all 
sure of; get West's Florida 
Statutes Annotated. Write: 


Warren F. Bateman Richard G. “Dick” Clarke 
P.O. Box 01-2317 P.O. Box 8983 
Main Post Office Orlando, FL 32806 


Miami, FL 33101 Phone: (bus) 305/843-4922 
Phone: 305/945-7521 (res) 305/843-9757 


Bobby Ray Jones Bradley H. Thurston 

P.O. Box 1547 P.0. Box 1086 

Boca Raton, FL 33432 Holmes Beach, FL 33509 
Broward Co. phone: 305/421-7178 Phone: 813/876-2120 
Palm Beach Co. phone: 305/737-7179 


Stephen D. Walsh 

P.O. Box 421 
Tallahassee, FL 32302 
Phone: 904/224-6181 
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The Membership Speaks Out—Bar Caravan 


“I'm tremendously upset about 
how the public looks at me. Each 
week I must defend myself because 
I am a lawyer.” 

This is only one of hundreds of 
candid statements made by 
members of The Florida Bar to the 
three officers of The Florida Bar 
and others who participated in the 
October 18-22 Florida Bar Caravan. 
Statements such as this came from 
lawyers in Jacksonville, Orlando, 
Ft. Lauderdale, Tampa and 
Panama City where the caravan 
members met on successive days. A 
few of the more than 100 topics 
discussed during the caravan will 
be reviewed in this column. 


Public Relations. The above 
statement by a Ft. Lauderdale 
lawyer reflected the sentiments of 
other member participants in 
making public relations the most 
discussed subject during the 
caravan. “How do we counter- 
attack?” cried one lawyer. He was 
referring to bad press. A response 
came forth that good press, good 
public relations, start at the 
grassroots level and in each 
community in Florida. What can be 
done? Local bar associations can 
develop good public service 
programs such as free public 
forums on such subjects as 
condominium law, real estate, 
probate and wills and domestic 
relations. Another participant 
admitted that we as lawyers are 
“never going to be loved as a 
profession,” and accordingly, we 
must concentrate more diligently 
on our individual public relations 
with our clients, our local news 
media, and, in fact, with every 
person with whom we come in 
contact. Better direct communica- 
tions with our clients in advising 
them what is happening with their 
legal matters placed in our charge 
will go a long way in changing 
public attitude. 

“T will add $100 to my annual Bar 
dues to support an effective public 
relations program.” But then camea 
response from another lawyer 
saying that “we have to clean up our 
own act first before we go out with 
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a massive Madison Avenue 
approach.” “How about TV—why 
are eight out of ten lawyers on 
television bad guys?” 

Not only did the intense feelings 
of the membership about public 
relations surface during the 
caravan, we hope too that the 
representatives of the 15 local bar 
associations attending took home 
with them some constructive ideas 
on how to enhance the public’s 
attitude toward lawyers in their 
respective geographic areas. Strong 
support was evidenced throughout 
the caravan for a_ statewide 
educational program in grades K-12 
designed to develop in our young 
people a better and more thorough 
understanding of the lawyer, the 
courts and our entire judicial 
system. 


CLE — Designation. “CLE 
instructors who read their lectures 
are a waste of time!” 

“Why not cassettes?” 

One Orlando lawyer mentioned 
that “no better expenditure of Bar 
funds can be made than to the 
continuing legal education program 
of The Florida Bar as it is now 
organized and supervised by The 
Florida Bar. I issue a caveat not to 
let outside organizations, 
institutions or universities take over 
and conduct the postgraduate legal 
education program for Florida 
lawyers.” 

“Why no CLE courses in Ft. 
Myers?” “Why no courses in 
Pensacola?” These two questions 
received an answer that the CLE 
department is soon to purchase 
videotape equipment which will 
facilitate scheduling, in lecture 
form and other visual means, CLE 
courses in some of the more 
sparsely lawyer populated areas in 
Florida. Problems involved in 
scheduling an outstanding lecturer 
in 10 or 15 locations were identified. 
Following the lead of California, 
Michigan, Illinois and other major 
CLE programs, by July 1977 The 
Florida Bar will be in full 
production with videotape 
equipment for its 1977-78 course 
program. 


Overpopulation. Again this year 
the caravan received comments on 
the overpopulation of lawyers. 
“Why doesn’t The Florida Bar in 
some way control law school 
admissions?” The subject was 
addressed by the president of the 
Young Lawyers Section, who 
announced the view of many young 
lawyers who say that the other end 
of the spectrum should be 
examined. How? By a recertifica- 
tion program for senior lawyers and 
a thinning of the ranks by 
eliminating those who do not 
demonstrate competency through a 
recertification testing program in 
their more senior years. 


Legislation. “On one legislative 
matter affecting the legal and 
medical professions, I (as a 
legislator) received over 40 letters 
from doctors and just two from 
lawyers. There is a definite lack of 
lawyer input to the Florida 
Legislature.” President Atkins and 
President-elect Troutman 
responded at all locations on the 
greater emphasis being placed by 
The Florida Bar on legislative 
matters than ever before in its 
history. They mentioned that while 
greater emphasis was being placed 
by the Bar in Tallahassee still the 
most important aspect to an 
effective legislative program was 
the individual lawyer contact with 
his legislator at the local level. The 
comprehensive program of the 
Young Lawyers Section to meet 
with every Florida ijegislator and 
offer “advice and technical 
assistance” through Bar committees 
and resource persons was fully 
explored. 

And so it went. All the comments 
were not negative and many were 
positive and constructive. One 
comment that the undersigned 
welcomed was the statement that 
the staff was “friendly and 
accommodating” to the member- 
ship and its needs. I hope this is true 
and that this attitude will grow each 


day. 
Happy Holidays to one and all 
from your “friendly” staff. 


MARSHALL R. CassEepy 
Executive Director 


577 


FY 
} 
t 
: 


The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws *$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 


with printed minutes 
and by-laws “$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws “$38.50 


SPECIAL 

Self-Encased 

Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown— 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
a corporation). Executive 
Medical and Dental 


Outfit Including Seal 


EVERY GREEN GEM” CONSISTS OF: 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 


over heavy binder's board for long lasting use. 


STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 


on copy. TRANSFER LEDGER. INDEXES— Mylar reinforced. 
PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 


CORPEXPEDITER —for quick completion of minutes. 


(Blank sheets and title page instead of above.) 


PROFESSIONAL + NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


PROTO INC. 


the by the beter 


Mr 


ah 


offs 


Wiss af the 


— 


Reimbursement Pian. 
Forms for annual meetings of 
harehoide directors. 
eheiiahdantei einai Unique Pocket for Removable Separate Handsome Stock Certificates lithographed on high quality 
Individual items available — Fold-Away Seal. Permanently Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD” look 
write for catalog. Attached to inside front cover. 
Over-all size of all outfits 1-3/4" high x 10-4/4" deep x 2-1/4" wide 
Use this order form for your convenience. Corpex, 21 Hudson St., New York, N.Y. 10043 

Corse CORPORATE NAME Print name exactly as on Certificate of Incorporation 
Banknote Company, Inc. F 
24 Hudson Street Site ot ~ 
New York, NY. 10013 f | " Street Add : Vi 
(212) 964-7454 Date of incorporation ee ress 


Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares 


Par Value $ each 


Attention of 


Or Shares without par value 


Ship Outfit No. 


$ 


0 Check Enclosed 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


* When ordering Minutes & By-Laws specify O Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


OO Multiple Incorporators. 


* *Remarks: 


Valid Through 


Signature 


6 
‘ 
| | ; 
a 
i 
i 
| 
| 
= 


Have you 
accounted for 
ALL the heir 


We Specialize in 
| Locating Heirs 
toEstates 


We are pleased to discuss 
PLEASE WRITE for any 
Complimentary brochure without obligation. 

and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES 3ANKS 
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$25.25 and $27.00 


BLACK BEAUTY 


AMERICA’S MOST POPULAR 
ALL-IN-ONE CORPORATE OUTFIT 


Our BLACK BEAUTY Corporate Outfit consists of a large capacity binder and dustproof slipcase 
constructed with heavy-duty black vinyl and 24K gold trim. It also has the same features common 
to all Excelsior outfits: a customized pocket seal with zipper pouch, 20 lithographed certificates—im- 
printed and numbered, stock transfer ledger, mylar reinforced indexes, minute filler pages (50 blank 
rag-content sheets) or for your convenience, optional pre-printed minutes and by-laws. All Excelsior 
Outfits have our “exclusive’’ Corporate Record Tickler and the corporate name on the spine. 


EXCELSIOR-LEGAL is America’s Corporate Outfit Specialist. Our 55 years of 
legal stationery experience and unequalled production and purchasing power 
have enabled us to create a superior product and pass added value on to you. 


IN ADDITION, ENJOY THE FOLLOWING ADVANTAGES... 
24 hour shipment / The largest selection of outfits / Money back satisfaction 
guarantee / Research and secretarial time saved . . . order our optional pre- 
printed minutes & by-laws which look individually typed for easy matched fill- 
in, they include IRS Subchapter S papers, short form IRS 1244, medical — 
dental reimbursement plan, worksheets and an appendix of resolutions 


EXCELSIOR OFFERS A COMPLETE LINE OF CORPORATE 
OUTFITS AS WELL AS A FULL COMPLEMENT OF LEGAL 
SUPPLIES. REQUEST OUR FREE CATALOG TODAY. 


/ EXCELSIOR-LEGAL Stationery Co., Inc., Dept. A-36, 62 White St., New York, N.Y. 10013 


BLACK BEAUTY No.70,plain filler,$25.25 No.80,printed minutes & by-laws, $27.00 24 HOUR 
EX LIBRIS 0 No.10, plain filler,$28.25 O No.20,printed minutes & by-laws, $29.95 


State of.... Year....... Certificates signed by Pres.& .... ‘SHIPMENT 


(print corporate name exactly as on certificate of incorporation) 


No. of shares ........()Noparvalue or value$ . ...Capitalization $ 


LJ IRC § 1244 long form, plans, instruct's, etc., $3.95 extra ON PREPAID 


L)Remittance herewith $ . O Ship C.O.D. | will pay shipping and COD charges ORDERS 
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Marshall R. Cassedy, Editor 
Linda H. Yates, Managing Editor 
Paul F. Hill, Associate Editor, Legal 


Cheryle Dodd, Ellen Bradford, 
Assistant Editors 


Judith Nable, Art Production 
Paul F. Hill, Advertising & Production 
Notie Brents, Advertising Assistant 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Thomas D. 
Aitken, Tampa; Robert Asti, Miami; Douglas 
Chianco, Bradenton; Susan G. Chopin, Miami; W. 
Dexter Douglass, Tallahassee; Elizabeth J. 
duFresne, Miami; Sherryll Martens Dunaj, Miami; 
Irving D. Gaines, Milwaukee, Wisc.; William H. 
Garland, Bradenton; William J. Goldworn, Coral 
Gables; Jane R. Hoade, Miami; Neil P. Linden, North 
Miami Beach; James F. McCollum, Sebring; 
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ARTICLES 


586 These Rights Are Mine—Downzoning, Vested Rights, EquitableEstoppel 
Robert M. Rhodes’ discussion of statutory vested rights was third 
place winner in the Journal's article writing contest 


592 Must Jurors Like the Law? 
Theoretical bases for juror attitudes are discussed by Judge David 
U. Strawn, K. Philip Taylor, Albert Pryor, Raymond W. Buchanan 


596 Attorney's Fees in Eminent Domain 


Geoffrey B. Dobson says proper use of existing criteria should 
eliminate much of the controversy involving eminent domain case 
fees 


600 Restoration of Civil Rights 


Algia R. Cooper explains the rule that automatically restores a 
person's civil rights when he is finally released 


605 Public Relations Tips 


Gaylord A. Wood, Jr., presents guidelines by which a locai bar 
association may start a radio program 


607 Viewpoint 


The legal profession from the perspective of a law student by Jenny 
Phillips Godwin 


608 The Drive for Judicial Supremacy: Reversing an Ancient Dependence 
Judge Robert P. Smith, Jr., asks who has the right and wisdom to 
dominate the making of policy for the judicial system 
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Since the days of Noah the dove has been known as the bearer of good news. 
Noah released a dove from the ark to see if the waters had receded from the 
earth. On the second try, the dove returned with an olive leaf in its bill and Noah 
knew that he could now “bring forth every living thing ... that they may breed 
abundantly in the earth, and be fruitful, and multiply upon the earth.” (Genesis 8) 

In the days of the early Roman and Greek empires doves were used as 
messengers. Through the years they became the symbol of peace. The Journal's 
cover uses the dove to bring you tidings of peace on earth. Art by Judith Nable. 


Published monthly, except July/August is combined issue, by The Florida Bar, 600 
Apalachee Parkway, Tallahassee 32304. Second class postage paid at the Post Office 
at Tallahassee, Florida 32301. 
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HOW 


You're looking at the world’s 
heavyweight chump. After 15 
years of getting my skull 
whacked around the ring, I 
finally saved enough to buy me 
a neat little bar and grill in 
Bayonne. I bought it from a 
guy named “Disappearing 
Danny Dayton” 

Three days after I bought 
the joint, “Disappearing Danny 
Dayton” disappeared from the 
face of the earth. 

Two weeks later this little 
grey haired old lady bearing a 
strong resemblance to “Dis- 
appearing Danny” shows up 
and says the place is hers. And 
that she’s got a deed to prove it. 

Well, before you know it, 
we're into court. The judge 
looks at her deed and says it’s 


american title insurance company 


LOST TITLE 
WITHOUT THROWING 


legit. He takes one look at mine 
and starts to laugh.“Why didn’t 
you have a title insurance 
company check out your title?” 
he asks. “It’s a fake” 

T'll tell you. I never lost a 
fight that hurt as bad as that 
one. Because now there’s no 
chance of ever getting my title 
back. 

In the complex world of 
real estate conveyance, costly 
losses can occur due to error 
or fraud. It is our professional 
responsibility to protect your 
clients against losses arising 
from defects in the title as 
insured. And we do. 


A subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE 
P.O. BOX 01-5002 MIAMI, FLORIDA 33101 (305) 374-4300 


Affiliated with TICP, Columbia, Texas Title, 
and San Francisco Bay Title Company. 
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In the past the legislative pro- 
gram of The Florida Bar has been 
described by one in an unique 
position to know as always being a 
day late and a dollar short. 

This year, and hopefully for 
many years to come, not only will it 
arrive on time but it will have a 
buck or two in its pocket when it 
arrives. 

For too long the legislative 
approach of The Florida Bar has 
been out of phase with the realities 
of the legislative process. 

For too long The Florida Bar has 
failed to utilize effectively its two 
greatest resources, money and 
people, in support of its legisla- 
tive program. 

To its great credit, the Board of 
Governors has authorized the com- 
plete reorganization of the Bar's 
legislative program so as to make it 
the effective, vital voice in the legis- 
lative process which it should be. 

In the past, Assistant Executive 
Director Richard McFarlain has 
had to shoulder the responsibility 
for legislation as an extra added 
duty engrafted on to his other 
duties. Notwithstanding his energy, 
capacity for work, knowledge and 
experience in the field, with the 
Legislature meeting annually this 
resulted in an intolerable burden 
being placed on him. He has left the 
staff of The Florida Bar and now is 
in a position to devote himself to 
our legislative program on a year 
around basis. Relieved of his multi- 
tudinous duties as assistant execu- 
tive director he should be able to 
implement The Florida Bar’s legis- 
lative program as determined by 
the Board of Governors and more 
effectively marshal and utilize the 
Bar’s assets. 

The legislative policy of The 
Florida Bar has been revised so as to 
place the Bar in a position more 
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effectively to cope with and react 
to the realities of the legislative 
process. While the revised policy 
commits The Florida Bar in general 
to fundamentals such as administra- 
tion of justice, the best interests of 
the public and profession, and 
fundamental rights of the people, it 
grants greater leeway to sections 
and committees in their particu- 
lar areas of expertise. Nevertheless, 
the ultimate authority is retained in 
the Board of Governors where of 
necessity the responsibility belongs. 
An integral part of the new 
approach to the legislative process 
is the Board’s decision to utilize 
concepts in determining the legisla- 
tive program which The Florida 
Bar will either sponsor and lobby 
for or oppose and accordingly 
lobby against. No longer will the 
Board of Governors laboriously 
consider bills, line by line, frequent- 
ly attempting to write and rewrite 
them during meetings of the Board. 
To be effective The Florida Bar 
simply must be able to respond 
authoritatively, meaningfully, and 
credibly day to day, if not minute 
by minute, to changes to bills as 
they wind their way through the 
legislative labyrinth. Most 
importantly, this approach will 
place The Florida Bar in a position 
to provide input effectively to legis- 
lative committees as bills evolve. 
But simply reorganizing our staff 
and revitalizing our approach isn’t 
enough. To be truly effective, a leg- 
islative program has to be funded 
on a realistic basis. Again, to the 
credit of the Board of Governors, 


$125,000 has been budgeted for this 


_ year’s legislative program. While 


but a drop in the bucket in compari- 
son to the funding of legislative pro- 
grams by many organizations, this 
is a truly substantial increase for 
The Florida Bar and recognizes the 


emphasis which the Board of 
Governors places on the legislative 
program, an emphasis which I have 
observed receives ready support 
from the membership at large. 

Over and above reorganization, 
revitalization, and funding it’s 
important that The Florida Bar 
utilize its greatest asset — people 
power. In the past we never have 
really utilized this resource prop- 
erly. The time has come to do so. 
When there are legislative matters 
with which the Bar is concerned, 
irrespective of whether it’s legis- 
lation which is being proposed or 
opposed, the Bar must be able to 
call upon its members. The Young 
Lawyers Section represents the 
largest single reservoir of this re- 
source. Its leadership has com- 
mitted its members to an active part 
in the legislative process. Nothing 
can be more effective than one on 
one contact between members of 
the Bar who personally know the 
legislator and can sit down and 
intelligently and knowledgeably 
discuss the legislation in question. 
In addition, the Young Lawyers 
Section will be in a position to pro- 
vide, either through its own 
members or other members of the 
Bar, necessary expertise in special- 
ized fields so as to help legislators 
both in understanding legislation 
and in drafting it. 

Legislation is obviously impor- 
tant not only to the Bar but to the 
people of Florida. The Florida Bar 
in my opinion has a responsibility 
to both the public and the members 
of the profession to take an active, 
effective part in the legislative 
process. In the past I do not believe 
we have discharged that responsi- 
bility. In the future we will do so. 


Epwarp J. ATKINS 
President 
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medical 


This is truly the age of medical miracles. But 
your hospital or major medical insurance may 
not be enough to cover today’s sophisticated 
and costly medical care. 


The Florida Bar Super Major Medical Expense 
Plan gives you, your dependents and your 
employees up to $250,000 in medical benefits 
over and above your existing coverage. 


The benefit period begins when the insured 
person incurs eligible medical expenses equal 
to the deductible you choose. One full year is 
allowed for accumulation of the deductible. 


The benefit period continues for as long as five 
years for all covered charges not payable by 
other insurance. The one-year accumulation 
time does not count as part of the five-year 
benefit period. 


The Florida Bar Super Major Medical Expense 
Plan pays 100% of covered charges incurred 
in or out of the hospital. There is no co-insur- 
ance clause. 
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Apply now 

during the charter 
enrollment period. 
The cost is low. 


And issue is guaranteed! 


This advertisement is for illustrative purposes 
only and is not a contract. Only the insurance 
policy can give the actual terms, conditions, 
coverage amounts and exclusions. 


How to apply 
for coverage 


1. Complete, date and sign the application. 


= If you have any questions, call Poe and 
Associates, Inc. 


3. Mail the application with your check to: 


Poe & Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 
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Semi-annual premiums 


$250,000 MAXIMUM PLAN 


AGES 
Classification Under 40 40-49 50-59 60-64 65-69 70 & over 
$10,000 DEDUCTIBLE 
_ Individual 10.98 15.78 25.38 34.98 36.98 50.98 
Individual & Spouse 21.95 31.55 50.75 69.95 73.95 101.95 
All Children* 5.30 5.30 5.30 5.30 5.30 5.30 
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few years ago, you 

bought 60 acres of unde- 

veloped land on the fringe 

of an expanding urban 
area. You diligently proselytize the 
local planning and zoning 
commission to rezone the area for 
middle intensity residential 
development and are beginning to 
package the necessary financing to 
effectuate the rezoning. You 
receive notice in the mail that the 
planning and zoning commission 
has discovered that your property 
serves as a prime recharge area for 
the subterranean aquifer supplying 
the area with fresh water and that 
the commission intends to 
“downzone” your land to uses 
consistent with protecting the 
recharge area. You confidently 
explain to the commission that you 
have a “vested right” in your zoning 
and that if they pursue this 
inequitable zoning “rollback,” you 
will go to court. You return to your 
office wondering if you do have 
vested rights that would be 
judicially recognized. 

The above scenario has been 
played on numerous occasions in 
dozens of local communities in 
Florida during the 1970's. Cities and 
counties, faced with unexpected 
growth pressures, have reviewed 
and redrawn comprehensive plans, 
instituted variously-styled 
moritoria and ultimately reshuffled 
planned density patterns. The result 
has frequently been a cutback or 
rollback in previously allowable 
development. 

Downzoning or zoning rollbacks 
have becoine commonly used 
terms in planning and zoning 
parlance; unfortunately, the legal 
ramification of such governmental 
action is just as commonly 
misunderstood by public officials 
and practitioners. This article will 
outline the doctrines of equitable 
estoppel and vested rights, examine 
the tests frequently employed by 
courts in determining these 
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questions and offer a checklist of 
criteria to be considered by 
practitioners who must counsel 
clients caught by a change in 
regulations. 

Inevitably, the heart of a 
downzoning imbroglio focuses on 
the question of vested property 
rights. The vested rights concept 
has provided ammunition for both 
public agencies and _ private 
interests involved in downzoning 
skirmishes. Property owners 
contend that they have done or are 
doing what the government 
authorized them to do with their 
land; hence, the government cannot 
now ignore vested rights and divest 
them of the opportunity to bring 
development plans to fruition. 

On the governmental side, public 
officials frequently raise the spector 
of vested rights as a ploy to 
implement no-growth or restricted 
growth policies. It is commonly 
argued that preliminary concept 
approval or the granting of initial 
“infrastructure” permits might 
solidify or vest a developer’s right 
to complete the total development 
without further government 
review. Based on this premise, it is 
contended the requested approval 
should be denied. 


Equitable Estoppel and Vested 
Rights 


Although the doctrines of 
equitable estoppel and_ vested 
rights arise from distinct theoretical 
bases, Florida courts have 
employed these concepts 
interchangeably. At least one 
commentator has attempted to 
distinguish vested rights from 
equitable estoppel: 


The defense of estoppel is derived from 
equity, but the defense of vested rights 
reflects principles of common and 
constitutional law. Similarly, their elements 
are different. Estoppel focuses upon 
whether it would be inequitable to allow the 
government to repudiate its prior conduct; 
vested rights upon whether the owner 
acquired real property rights which cannot 
be taken away by governmental regulation.! 


The problem with this 
“derivative distinction” is that 
inevitably the determination will 
focus on equity and the relative 
positions of the parties. It is, 
therefore, not surprising that the 
author eventually concludes “the 
courts seem to reach the same 
results when applying these 
defenses to identical factual 
situations. 

Though it is usually difficult to 
assert estoppel against a legitimate 
exercise of the police power,’ the 
doctrine of equitable estoppel may 
be invoked in Florida to prevent 
arbitrary governmental action.‘ 
Rights will vest if the facts justify 
application of the doctrine of 
equitable estoppel.5 The Second 
District Court of Appeal has 
succinctly captured the policy 
underpinning equitable estoppel: 

Stripped of the legal jargon which lawyers 
and judges have obfuscated it with, the 
theory of estoppel amounts to nothing more 
than application of the rules of fair play. One 
party will not be permitted to invite another 
onto a welcome mat and then be permitted 
to snatch the mat away to the detriment of 


the party induced or permitted to stand 
thereon....® 


THIRD PLACE WINNER 
The Florida Bar Journal's 
1976 Article Writing Contest 


RHODES 


Robert M. Rhodes is a partner in a 
Tallahassee law firm and serves as chairman 
of the Environmental Law Section of 
The Florida Bar. He received the ].D. degree 
from University of California at Berkeley 
and a master’s in public administration from 
Harvard. 


587 


: 
( 
ber’ 
4 
4 
ae 
f 
‘ 


THESE RIGHTS ARE MINE 


In addition, it is beneficial if 
“appellant’s cause is pregnant with 
equity.” 

Equitable estoppel applies to 
governments exercising land-use 
powers when a property owner: 


1. in good faith, 

2. upon some act or omission of the govern- 
ment. 
3. has made such a substantial change in 
position or has incurred such extensive 
obligations and expenses that it would be 
highly inequitable and unjust to destroy the 
acquired right.’ 
The various doctrinal criteria have 
received valuable judicial 
construction. 


Good Faith 


Estoppel is bottomed on 
equitable principles. As applied to 
downzoning situations, it is clear 
that the party seeking the remedy 
must have relied in good faith on 
official government action. A 
permit issued in violation of law or 
upon a mistake of fact may be 
rescinded even if construction has 
begun.® Moreover, if the petitioner 
has good reason to believe before or 
while acting to his detriment that 
the official mind would soon 
change, estoppel may not apply.!° 


The “good reason to believe” 
standard has evolved through 
judicial interpretation in a manner 
generally favorable to a petitioner 
seeking vested rights. In Miami 
Shores Village v.Wm.N. Brockway 
Post, the Florida Supreme Court 
held that an impending election and 
possible change of officers can 
prevent reliance on an act of the 
current governing body.'! Hence, 
per the Miami Shores rule, one acts 
at his peril in relying on an 
authorization when he is warned by 
the “red flags” of a political contest 
that certain candidates, if elected, 
may alter the voting pattern of the 
governmental body, (i.e. revoke or 
modify existing government 
permits). 

Miami Shores was revisited by 
the court in Sakolsky v. City of 
Coral Gables.'2 In Sakolsky, the 
holder of a building permit filed 
suit to enjoin the city from 
rescinding the permit. On certiorari 
to the Supreme Court, the court 
found that the permit holder acted 
in good faith in relying on the 


authorization even though he might 
have had reason to believe that the 
city’s “official mind” might be 
changed by a municipal election 
and a political controversy 
regarding high rise zoning. 
Although the record indicated that 
the impending election received 
“widespread public notice,” the 
court refused to deny equitable 
relief based upon “circumstantial 
notice that the official mind might 
change....”!5 “The basic concepts of 
equitable estoppel,” reasoned the 
court, “preclude the notion of such 
instability in municipal action 
merely because its business is 
conducted through a body whose 
membership is subject to change.”!4 


A property owner seeking 
to vest rights must change 
his position or incur 
extensive obligations and 
expenses in reliance on 
governmental actions. 
There is no firm standard for 
meeting these criteria. 


Although circumstantial notice of 
a potential change in the “official 
mind” will not defeat equitable 
relief, actual notice of a pending 
ordinance that had already been 
read once at the time application 
for permit was made, provides 
sufficient forewarning so that the 
issued permit would be subject to 
the provisions of the ultimately 
enacted ordinance.!* Such instances 
of actual notice of pending change 
or litigation'® are distinguished 
from cases of “sudden, unexpected, 
arbitrary action by the public 
officials.”!7 In any case, it is clear 
that Florida courts will follow a 
subjective -test to measure an 
owner's good faith. 


Concomitantly, citizens may 
expect to be dealt with fairly by 
government.!® “Unfair dealing” by 
a governmental body can serve as 
the basis for invoking equitable 
estoppel.!® In Hollywood Beach 
Hotel Co. v. City of Hollywood,” 
the Florida Supreme Court 
determined that deliberate 11- 


month inaction on a _ rezoning 
petition to downzone appellant’s 
property by the City of Hollywood, 
coupled with appellant’s reliance 
on the city’s extension of his 
building permit, city recission of 
appellant’s permit without prior 
notice to appellant, and a city 
mandate that appellant proceed 
with construction within 90 days, 
amounted to “unfair dealing.” The 
court commented that “the 
Commission knew that the 
petitioners could not proceed to 
build or attract financing from 
potential investors until the matter 
of rezoning was definitely decided. 
It is also reasonable to assume that 
the City was aware that with each 
day it deferred action that the 
building market and the national 
economy were constantly 
deteriorating into recissionary 
state.”2! 


Governmental Act or Omission 


For equitable estoppel to apply, 
an owner must rely in good faith on 
a governmental act or omission. 
Generally, the governmental act is 
reflected in an issued permit or 
authorization to commence 
development.?2, Among the 
authorizations or permits on which 
an owner might rely, the courts 
have recognized: existing zoning,” 
rezoning,?4 conditional use 
permits, and building permits.*¢ 
Plat approvals and other action 
having the effect of permitting 
development have also been 
statutorily recognized.’ 


The mere purchase of land may 
not create a right to rely on existing 
zoning;28& however, purchase 
contingent solely upon obtaining a 
rezoning may legitimately be relied 
upon.?® In certain instances, 
statements of a government official 
may induce acceptable reliance.* 
In at least one instance, site plan 
approval consistent with zoning has 
been deemed insufficient for rights 
to vest.3! 


Of particular interest are the 
cases in which courts have invoked 
the equitable estoppel doctrine 
based on a finding that officials 
apprised of proposed development 
activity should have acted; failing 
such omission, rights will vest. 
These situations usually involve 
submission of plans to an agency,” 
or verbal communication by the 
developer to the agency of 
proposed action, followed by 
governmental inaction.*? 
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As recently noted by the Florida 
Supreme Court: “While a City 
Commission certainly possesses the 
prerogative of deciding to defer 
action on [a rezoning] over a long 
period of time, it must assume the 
attendant responsibility for the 
adverse effect it knows or should 
know its deliberate inaction will 
have upon the parties with whom it 
is dealing.” (emphasis supplied)*4 


Change of Position 


Finally, a property owner 
seeking to vest rights must 
substantially®> change his position 
or incur extensive obligations and 
expenses in reliance on governmen- 
tal actions.°* There is no firm 
standard or threshold for meeting 
these criteria. Courts have assessed 
each case on particular facts. It is 
clear, however, that reliance must 
be within the scope of the 
governmental authorization.*? 
Several examples of judicially 
acceptable reliance may prove 
helpful. In Bregar v. Britton, the 
Florida Sup ‘eme Court invoked the 
doctrine based upon expenditure of 


“a large sum,” $28,000, in preparing 
land for construction.** The Third 
District Court of Appeal 
determined in Board of County 
Commissioners of Metropolitan 
Dade County v. Lutz, that 
expenditures of $100,000 met the 
estoppel test.°9 Recently, the Town 
of Largo was held estopped to deny 
a developer the right to complete 
his development following 
expenditures of $379,000.*° In City 
of North Miami v. Margulies, 
$600,000 of planning expenses, 
architects, engineering and 
surveying fees, was deemed 
sufficient to satisfy the substantial 
reliance standard.*! 

Commitments purchase, 
negotiations for sale, and 
arrangements for financing have 
also been recognized as obligations 
and expenses for estoppel 
purposes.‘2 The Florida Supreme 
Court recently recognized reliance 
on municipal extension of a 
building permit. 


Significantly, it has been held that 
receipt of a building permit or 
physical changes in the land in 
reliance on an authorization are not 


conditions precedent to applying 
estoppel. Moreover, a line of cases 
is developing in response to 
conditional permits. These cases 
essentially recognize reliance and 
change of position prior to receipt 
of final authorization.“ 


To these cases must be added a 
recognized appellate caveat. If a 
government can show that a new 
peril to the health, safety, morals or 
general welfare of the community 
has arisen between granting of a 
permit and a subsequent zoning 
change, the permit effectively may 
be revoked.* This principle was 
not invoked in the above cited case, 
and its application remains 
untested. A similar statutory caveat 
is provided in the Water Resources 
Act of 1972.46 This Act enables 
regional water management 
districts to declare a water 
shortage.“7 Once declared, the 
district’s board may impose upon 
one or more water users any 
restrictions necessary to protect the 
region’s water resources.** 


Also, at least one court has 
attempted to distinguish the nature 
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of vested rights stemming from 
different acts of reliance. If reliance 
on zoning entailed substantial 
expenditures that did not physically 
involve the land (i.e. exercising an 
option to purchase or undertaking 
extensive planning and preparation 
for construction) the owner will 
lose his vested right only by 
expiration of the building permit.*® 
But, if the owner commenced 
construction, he may not lose his 
vested right in the permit and it 
cannot be revoked by a zoning 
change. This case may be 
narrowed to reliance on building 
permits, however, the pre- 
construction-construction distinc- 
tion may provide a helpful rationale 
for determining the extent and 
duration of vested rights derived 
from other permits. 


Flexibility with Guidelines 


The Second District Court of 
Appeal has aptly noted that “the 


theory of estoppel amounts to 
nothing more than application of 
the rules of fair play.”5' From the 
practitioner's perspective, vested 
rights and estoppel provide the 
major judicially and _ statutorily 
recognized safeguards against 
administrative “musical chairs”— 
the phenomenon of constantly 
changing regulatory requirements. 
These concepts lend desirable 
predictability to the regulatory 
system; as such, they benefit both 
the regulatee and the government 
official charged with administering 
a program. More predictability is 
lent to the system if vested rights are 
explicitly recognized by statute. 


It is likely that the trend toward 
statutory recognition of vested 
rights will increase. It is a natural 
camp follower of growth 
management efforts. In addition, 
we can expect more sophisticated 
vested rights techniques to emerge 
from the legislative marketplace. 
Estoppel criteria specifically 
geared into the aims of particular 
regulatory programs can be 
expected. Performance standards 
for long-vested projects that should 


TITLE & 
GUARANTY 
CO. 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Bradenton — Cape Coral — Clearwater — 
Cocoa — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Ft. Myers — Indian Harbour Beach — Inverness — Lake Worth 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Pensacola — Plant City — Ruskin 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Titusville — West Palm Beach 


be modified to reflect new and 
innovative planning and design 
techniques will also be developed 
to encourage such changes, while 
allowing projects to retain vested 
status. Also, courts can be expected 
to incorporate into the “substantial 
reliance” quantum, preconstruction 
or preauthorization expenditures 
and obligations. Such recognition 
will reflect an appreciation of the 
lengthy and expensive permitting 
process with which developers 
must regularly contend.*? Finally, 
state and local government 
legislation may be adopted to 
establish explicit conditions upon 


which permits may be validly 
relied. 


In sum, statutory vested rights 
provisions should ideally provide a 
degree of flexibility within 
predictable guidelines. Such 
provisions should be considered 
indispensable to future regulatory 
programs. oO 
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This article explains the theoretical 
bases for the research into juror 
attitudes. The studies which were 
conducted at Florida Technological 
University in Orlando explain the 
early findings in nontechnical 


language. 

Stage one of the study focuses on 
rewording the representative jury 
instructions and its testing. Included 
is the production of a simulated 
video-taped trial. 

During the first six months of 1977 
research will continue on the length 
of instructions and method of 
delivery. Pilot studies will be 
conducted in preparation for the final 
written detailed conclusions. All 
experiments and reports are to be 
completed by June 30, 1978. 
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awyers, judges and legal 
scholars have endlessly 
debated one of the great 
“unknowns” of the law — 
what goes on in the jury room. They 
have pondered, criticized and 
defended the uncertain processes 
of jury deliberation. Inherent in 
these debates is the question of 
whether juries follow the law, and if 
they do not, whether their 
disobedience can be justified? 

We are conducting research at 
Florida Technological University 
that is giving an early indication that 
“jury. lawlessness” may be more of 
an unconscious process than a 
conscious rebellion against the law 
of the jurors’ own community. 

Our research team at F.T.U. is 
currently investigating the 
effectiveness of oral instructions 
given to Florida jurors in criminal 
cases. The investigation is 
documenting the understanding by 
jurors of the Florida pattern 
instructions for a typical “breaking 
and entering with intent to commit 
a felony” case. Objectives of the 
project are to restructure the 
language of the instructions to 
achieve better juror understanding 
of the processes to be used by jurors 
in deciding cases and to select the 
most effective system for 
presentation of the law to juries. 
The purpose of the project is to 
significantly increase juror 
understanding, retention and use of 
the legal information contained in 
the instructions. 

The necessity for informing 
jurors of the applicable law 
involved in each case is obvious to 
lawyers. The oral instructions given 
to jurors form the legal parameters 
within which the jury must operate 
in reaching its decision. In every 
jury trial considerable time and 
effort is expended in deciding what 
instructions to give, then in 
delivering these instructions orally 
to the jury. Yet, we are only 
beginning to know how much 
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jurors understand of these 
instructions, and how their level of 
understanding affects the decision- 
making process. 

The research team is confronted 
with an extremely complex 
situation. More is involved than a 
mere exercise in testing juror 
vocabularies and experimenting 
with sentence arrangement. For 
example, attitudes held by jurors 
toward specific legal concepts 
(e.g., circumstantial evidence) may 
predispose different jurors toward 
differing interpretations of related 
instructions. People construct 
highly personalized beliefs about 
the world, evolving from their 
experiences, aspirations and 
attitudes toward people and things 
in arriving at a “frame of reference” 
for measuring the world. Thus each 
person has a unique view of 
“reality” from which to operate. We 
cannot separate ourselves from this, 
our personal interpretation of the 
world. We may change it, but some 
idea of “how things really are” is 
always essential to our functioning 
as individuals. 

We believe this aspect of human 
behavior could explain some of the 
causes of poor comprehension of 
jurors of legal ideas communicated 
to them by the judiciary in giving 
instructions on the law. 

All communicative stimuli, 
whether verbal or nonverbal, must 
pass through our unique perceptual 
filter — our view of “reality.” As this 
process occurs, a transformation 
takes place that changes the meaning 
of the information from that held in 
the mind of the message-sender 
(the judge) to the meaning held by 
the message-receiver (the juror). 
This transformation occurs because 
meanings reside, not in the words 
we use, but in our minds. For 
example, the word “green” is 
voiced similarly by all English- 
speaking people. But give any 
group of English-speaking people a 
variety of color chips — all shades 


of green — and see if they all pick 
the same chips as _ representing 
“green” without having further 
discussion! 

Verbal and nonverbal stimuli 
activate responses within the 
human mind causing us to 
understand a particular communi- 
cative act in light of our own 
background and experiences. The 
more common the historical 
experience of the communicators 
(sender and receiver), the more 
accurate the communication 
between them. Each has a better 
chance of “knowing” of what the 
other speaks if their backgrounds 
and experiences are similar. The 
less common the experience of the 
communicator, the greater the 
possibility of misunderstanding. 
The judge’s “bench” won't be the 
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MUST JURORS LIKE 
THE LAW? 


“bench” envisaged by the penniless 
drifter! 


One’s frame of reference directs 
the selection of what is perceived 
by the receiver, no matter what has 
been transmitted. The perception 
of the receiver determines how, or 
even if, the data will be used by the 
receiver. 


Effects of Selectivity 

Much has been written about the 
effects of selectivity and related 
process on interpretation of 
messages. Some of the ideas found 
in the behavioral literature is 
important to understanding the 
problems surrounding oral 
instructions to juries. 

The reinforcement theorists 
contend that individuals process 
information they consider 
personally rewarding, and avoid 
processing “negative” information. 
We tend to remember a 
compliment for years, but quickly 
“forget” a criticism we _ find 
disagreeable. 


The consistency theorists explain 
“selectivity” as the means of 
resolving conflicting information. 
In this view, people are seen to 
avoid processing information 
inconsistent with previously “filed” 
information. When __ individuals 
process information that is 
inconsistent with their background 
and experience, they will then seek 
additional data to overcome or 
“explain” the inconsistency. 


Selective exposure explains why 
we attend political rallies for “our” 
candidates but avoid gatherings 
sponsored by the opposition. It also 
explains why we prefer certain 
newspapers, columnists, television 
commentators and other informa- 
tion sources. 

There are times when we cannot 
avoid the unrewarding or 
“inconsistent” experience. In such 
cases, selective attention takes over. 
We tend to pay close attention to 
information that is consistent with 
our attitudes and_ experience. 
Selective perception causes us to 
see and hear what we find desirable 
and consistent with our view of the 
world. Finally, selective retention is 
the tendency for people to 
remember the good and forget the 
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unrewarding or the unpleasant.! 
Thus, new data which is consistent 
with prior information or is viewed 
as potentially rewarding is more 
likely to be processed and retained. 

W. J. McGuire theorized two 
forms of cognitive consistency. The 
first involves the tendency for an 
individual's beliefs to be logically 
harmonious. The second derives 
from the impact of feelings on 
beliefs. McGuire thus formulated 
the “wishful thinking” postulate — 
that there is, “... a tendency for a 
person’s belief on a given issue to be 
in accord with his desire on that 
issue.”2 To test his theory, McGuire 
required subjects to rate both the 
likelihood and desirability of 
propositions from a number of 
syllagisms. He learned that a 


Far more than word 
manipulation is required in 
judge-juror communication. 
Content, delivery methods 
and juror attitudes toward 
the law must be considered. 


subject finding a _ proposition 
“desirable” would usually find the 
proposition to also be more “likely.” 

McGuire’s findings can be 
interpreted in at least two ways. A 
person may rationalize, “it’s true; 
therefore I like it” or think 
wishfully, “I like it; therefore it’s 
true.” Both sequences probably 
occur as each individual strives for 
consistency between his attitudes 
and feelings about the world, and 
the new information which he 
receives second by second during 
his lifetime. 

Our current research project in 
courtroom communication seeks to 
increase the efficiency and 
comprehensibility of jury 
instruction transmission. In order to 
develop a communication strategy 
that will overcome jurors’ apparent 
difficulty in acquiring legal 
information from the standard 
instructions it is necessary to 
identify the reasons for jurors’ 
misunderstanding and _ incorrect 
interpretation of the words used.3 

One potential barrier to efficient 
juror acquisition of information 
about the law arises from the fact 


that some laws are relatively 
distasteful and unacceptable to 
many people. A juror’s opinions and 
attitudes about the value and 
fairness of certain laws may differ 
markedly from that juror’s views 
toward other laws. A “gay” juror 
may view larceny darkly, but be 
unalarmed about a variety of adult 
nonviolent sexual activities. 

Is the “‘wishful-thinking”’ 
postulate involved in a relationship 
between a juror’s attitude toward 
the law (“this law is good/not 
good”) and the juror’s perception of 
what the law is (“this statement 
about the law is true/not true”)? If it 
is, then positive recurring 
correlation is demonstrated 
between juror attitudes toward the 
law and the juror comprehension of 
the law. Statements about the law 
which jurors believe to be true 
would be rated more “fair, good 
and just,” than will statements 
considered false by the same jurors. 


What Research Found 


The initial findings of our 
research indicate that this 
phenomenon is occurring during 
the communication between 
Florida’s judges and Florida’s juries 
during instructions at trial. 

We have accumulated consider- 
able data about actual venires in 
Brevard and Seminole Counties by 
testing them. We have also 
compared that data to groups of 
college students. Through 
pretesting we have assured the 
similarity of the students to actual 
venires in our area. We have since 
asked both groups of college 
students and members of jury 
venires to evaluate the fairness, 
goodness and justice of 22 legal 
ideas from the Florida Standard 
Jury Instructions related to 
breaking and entering with intent to 
commit a felony. The questions 
included points of law relating to 
circumstantial evidence, presump- 
tion of innocence, reasonable 
doubt, and witness credibility. In 
addition, the subjects completed a 
comprehension test designed to 
measure their understanding of the 
instructions. 

Throughout this research we 
have remained sensitive to the fact 
that, if the wishful-thinking 


hypothesis is operative, the subjects 
would give a higher “fairness, 
goodness and justice” rating to 
statements they believe accurately 
reflect the law. 


(“It’s good; 
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therefore it’s law.”) Conversely, 

attitude scores would be lower for 
statements that the subjects 
considered false or improper 
interpretations of the law. (“It’s 
bad; therefore it’s not law.”) 

Preliminary research shows that 
students and real venire attitudes 
toward the law were more positive 
when individuals correctly 
understood the law than when they 
did not understand it. Further, it 
appears that statements which are 
incorrectly believed to be law are 
evaluated more positively than 
accurate statements about the law 
which are not believed to be 
correct. 

But do jurors therefore “like” 
laws that they can understand, or 
only understand laws they like? 
Further research is being done on 
this problem, as it may be central to 
the legal acceptability of many jury 
verdicts. 

The ramifications of this 
information are serious. Jurors may 
hear a specific instruction and be 
able to understand the words. 
However, upon later recalling the 
information during their 
deliberations, they may subcon- 
sciously interpret the law in the way 
they wish it to be. 

Juror predisposition may not 
only affect how jurors “feel” about 
the law, but also how they apply it. 
For example, the Standard Jury 
Instructions inform jurors that, “In 
every criminal proceeding a 
defendant has the absolute right to 
remain silent. At no time is it the 
duty of the defendant to prove his 
innocence.” Suppose a juror’s 
predisposition is such that he firmly 
believes that any innocent person 
should want to vigorously affirm his 
innocence? To this juror, remaining 
silent might be a strong indication 
of guilt. How will this juror recall 
and apply the quoted instruction? 
As a computer, or with more likely 
“rationalization” and “wishful- 
thinking” process? 

If our findings continue to 
indicate that predispositions 
toward laws affect understanding 
of those laws, communication 
strategies for increasing 
comprehension of instructions may 
need to be structured to overcome 
initial negative juror predisposition. 
Two-Sided Messages 


An example of sucha strategy can 
be drawn from a consistent finding 
in attitude-change research. Study 
has shown that “two-sided” 


messages effect greater attitude 
change than one-sided messages for 
receivers who are initially opposed 
to the viewpoint of the message.‘ A 
two-sided message is one which 
states a position (“one-side”) but 
goes on to assert in the same 
message that some people may 
incorrectly disagree with that 
position (“the other side”). 

This concept could easily be 
incorporated into our jury 
instructions. For example, our data 
suggest that understanding of the 
concept of “circumstantial 
evidence” particularly low. 
Increased understanding of this 
concept might be achieved by use 
of a two-sided instruction such as: 


“Many people think that 
circumstantial evidence is not 
admissible evidence. In fact, 
circumstantial evidence is 
admissible evidence and is used in 
our courtrooms every day. But not 
just in courtrooms. Our common 
sense guides us in using 
circumstances as evidence in our 
everyday lives. For example, late in 
the afternoon at a courthouse, you 
might see large numbers of people 
leaving the building. If they appear 
happy and unhurried, it is 
reasonable to assume that they are 
not leaving because of a bomb 
threat, but because their work day 
is over. Wouldn't it be reasonable, 
on this evidence, to conclude that it 
was 5 p.m.? True, you would not 
know the time of day unless you 
had a watch. But the circumstances 
make the belief a reasonable one.” 


The two-sided message serves to 
spotlight the potential misunder- 
standing, then correct it. Further, 
any reasons that are supplied to 
support the fairness of necessity of 
the legal idea contained in the 
message will tend to bolster its 
credibility and acceptance, and 
consequently, juror awareness of 
the accurate interpretation of the 
law. 

Additional research reported by 
McGuire® supports the value of 
incorporating at least one further 
step into our attitude modification 
strategy. This research adds an 
important refinement to the 
structure of two-sided messages. 
Reasoning from a _ biological 
analogy, McGuire found strong 
support for his hypothesis that the 
listener's attitudes could be 
“immunized” against verbal attacks 
by pre-exposing the receiver to a 
weakened form of the attacking 
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verbal “virus.” The immunization 
treatments consist of briefly 
mentioning and refuting potential 
counter-arguments. Accordingly, 
our communication strategy for 
circumstantial evidence _ instruc- 
tions could guard against a juror’s 
subsequent or prior exposure to 
television dramas or other potential 
sources of misleading or false 
information. The mechanism used 
would be to mention and refute 
such sources, and the information 
they disseminate. For example, the 
judge could tell the jury: 


“Television is a great source of 
entertainment. But it is a poor 
source for legal training! Not one 
law school in the country requires 
students to watch prime time. 
Television producers are not 
responsible for teaching law. It is a 
judge’s duty to guide you in 
understanding and applying the 
law of our land.” 


When we began our “Judge-Juror 
Communication Project” at F.T.U., 
we had hoped simply to increase 
juror understanding by altering the 
language of Florida’s Standard Jury 
Instructions for criminal cases. 
Within the first year of our project, 
we have learned that far more than 
word manipulation will be 
requited. As well as questions of 
content, we are faced with 
problems of time of delivery, 
delivery methods, and now, juror 
attitudes toward the law. Oo 
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n recent years there has 
I been increasing contro- 
versy over the question 
of attorneys’ fees. The 
Goldfarb decision! placing 
attorneys’ fees under the antitrust 
acts, has led to proposals that 
lawyers be allowed to advertise or 
even solicit.2 Other proposals to 
regulate fees prompted J. Rex 
Farrior, Jr., former President of 
The Florida Bar, to state with 
reference to contingent fees: 
It is safe to say that the large majority of the 
Board of Govemors is philosophically 
opposed to any regulation of attorneys’ fees. 
As is so often the case, however, flagrant 
abuses by a small minority within our 
profession have prompted severe criticism 
of the entire Bar. As a result, strong support 
began mounting for outside agencies, 
unfamiliar with the practice of law, to step in 
and regulate, or even abolish altogether, 
contingent fees unless the Bar puts its own 
house in order.’ 

Although nationally, the majority 
of criticism is directed to contingent 
fees, closing costs for real estate, 
and fees charged in probate 
matters, eminent domain fees 
appear to be the area of the 
strongest publicity in Florida. In the 
past the Bar has been greeted with 
headlines in the Miami Herald such 
as, “Suit Costs City $5.2 Million Plus 
$710,000 Attorneys’ Fee,”4 “Con- 
demnation: Cleaning up While 
Tearing Down - Land Owners, 
Lawyers and Appraisers Profit,”> 
“Condemnations - Attorneys and 
Appraisers Clean Up,” along with 
editorials with such graphic 
headlines as “Whiplashed by the 
Land Lawyers” and “Time to 
Condemn Overweight Fees.”8 

Most of the controversy has 
arisen as a result of individual fees 
in excess of $100,000 paid primarily 
on cases in southeast Florida.® As a 
result, that which was feared by 
President Farrior with regard to 
contingent fees regulation has been 
proposed with regard to 
condemnation fees. Over the past 
several years, anumber of bills have 
been introduced in the legislature 
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dealing with the question of 
condemnation attorneys’ fees. 
These have ranged from proposals 
that the fee be based on that amount 
only by which compensation 
awarded the defendant exceeds 
110% of the last good faith offer, or 
that the fee not be in excess of 40% of 
the difference between the final 
award and the original offer of 
compensation by the petitioner or 
$50 per hour “whichever is lower.” 
This past year the hue and cry fora 
change in the existing laws was 
perhaps greater than at any time in 
the recent past, receiving impetus 
from the report of the Governor’s 
Advisory Committee on Transpor- 
tation issued January 19, 1976, 
which, among other things, found: 

In practice the procedures used by courts 
to determine reasonable attorneys’ fees have 
led to numerous cases in which the attorney’s 


fee awarded was far in excess of fees for 


other legal work with a similar degree of 
difficulty.’ 


The committee recommended: 


The Florida Statutes should be amended 
to include specific guidelines for 
determining reasonable attorney's fee 
awards. Particular emphasis should be 
placed on the difference between the 
compensation awarded to the property 
owner and the last good faith offer. 


Ultimately, perhaps as a result of 
the controversy, the 1976 
Legislature passed Chapter 76-159 
of Laws of Florida to become 
effective October 1, 1976, as 
Florida Statutes §73.092 which 
provides: 


In assessing attorneys’ fees in eminent 
domain proceedings, the court shall consider 
the following: 


(1) Benefits resulting to the client from the 
services rendered. 

(2) The novelty, difficulty, and 
importance of the questions involved. 

(3) The skill employed by the attorney in 
conducting the cause. 

(4) The amount of money involved. 

(5) The responsibility incurred and 
fulfilled by the attorney. 

(6) The attorney's time and_ labor 
reasonably required to adequately represent 
the client. 


Provided however, that under no 


circumstances shall the attorneys’ fees be 
based solely on a percentage of the award. 


The difficulty with the new 
statute is that it probably does not 
do anything. Theoretically, 
“reasonable attorneys’ fees” were 
previously set in accordance with 
the provisions of DR 2-106(B), 
which required the consideration of 
all of the factors enumerated in the 
statute along with some others. The 
courts had already determined that 
fees could not be based “solely” on 
a percentage of the award.!! 

Although Florida, of the 50 states, 
has one of the broadest provisions 
for the payment of attorneys’ fees in 
eminent domain proceedings, there 
is little quarrel by condemning 
authorities in Florida with the 
concept that the sovereign should 
pay the “reasonable attorney’s fee” 
that would normally be incurred by 
the property owner.!? As pointed 
out by David W. Foerster: 
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EMINENT DOMAIN FEES 


The obvious fairness of Florida’s 
provision for payment of the owner’s 
attorney's fees is generally accepted by all, 
including the courts and administrative 
agencies of government.!% 

Instead the quarrel is with the 
manner of determination of fees. 
By this, it is not meant to suggest 
that there is argument with the 
provisions of DR 2-106(B) which 
sets forth those factors to be 
considered as guides in determining 
reasonableness of the fee: 


Factors to be considered as guides in 
determining the reasonableness of a fee 
include the following: 

(1) The time and labor required, the novelty 
and difficulty of the questions involved, and 
the skill requisite to perform the legal service 
properly. 

(2) The likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other 
employment by the lawyer. 

(3) The fee customarily charged in the 
locality for similar legal services. 

(4) The amount involved and the results 
obtained. 

(5) The time limitations imposed by the 
client or by the circumstances. 

(6) The nature and length of the professional 
relationship with the client. 

(7) The experience, reputation, and ability of 
the lawyer or lawyers performing the 
services. 


(8) Whether the fee is fixed or contingent. 


Rather, the difficulty stems from 
the use of various formula for the 
determination of fees. In the past, 
depending upon the area of the 
state, a number of mathematical 
formula were used for the 
determination of eminent domain 
fees. In Dade County, as an 
example, the norm was considered 
to be 10% of the total jury verdict. In 
other areas, sliding scales were 
utilized. In an effort to reduce fees 
and to pay some recognition to the 
results obtained, attorneys for the 
old State Road Department 
proposed the use of a schedule of 5% 
of the good faith estimate and 15% 
of the difference between the 
estimate and the final recovery, the 
theory being that an attorney would 
have to recover over twice the good 
faith estimate in order to equal 10% 
of the total recovery. Thus, the fees 
would be reduced. It is now, 
however, generally recognized that 
the use of minimum fees is not only 
a violation of the antitrust laws, but 
may violate the provisions of DR 2- 
106(B) itself.'4 
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Results A Determining Factor 


Various proposals have been 
made as to the manner in which DR 
2-106 should be applied, 
particularly with reference to the 
emphasis upon the different points. 
One prominent south Florida 
condemnation attorney has 
suggested that results are always 
determinative in normal life, that 
even a condemning authority, such 
as the Department of Transporta- 
tion, applies results in determining 
compensation, promotion, and 
advancement of its attorneys, and 
why should it be any different in 
determining the compensation to 
be paid to a landowner’s attorney. 
The difficulty with the argument is, 
however, that it ignores the decision 
of Manatee County v. Harbor 
Ventures, 305 So.2d 299 (Fla. 2d 
DCA 1975), which indicates that a 
fee may not be based upon one or 
two factors to the exclusion of most 
of the other factors enumerated in 
DR 2-106(B). 

As an alternative, it has been 
suggested that the fee should be the 
same as that which would be 
charged by the attorney to a private 
client in situations where eminent 
domain fees are not paid by the 
condemnor. In other words, the 
court will look to private contracts 
in eminent domain cases, such as 
those brought in federal court in 
which the condemning authority 
does not pay the landowner’s 
attorney's fees. This may very well 
prove to be a workable solution in 
large cases but does not appear to 
be viable in the majority of eminent 
domain cases which are 
comparatively small and brought in 
rural areas where there is little 
likelihood of recent federal 
condemnation activity. 

Recently, a trend has _ been 
observed in which expert witnesses 
will state that they have considered 
all eight factors and then arrived at 
a fee, or the court will list all eight 
factors and say that its fee is based 
upon a consideration of all of them. 
This is not the solution.'® As pointed 
out in Lindy Bros. Bldrs., Inc. v. 
American R. & S. San. Corp., 487 
F.2d 161 (3rd Cir. 1973): 


The mere listing of four factors for 
consideration by the court makes 
meaningful review difficult and gives little 
guidance to attorneys and claimants. In 
detailing the standards that should guide the 
award of fees to attorneys successfully 
concluding class suits, by judgment or 
settlement, we must start from the purpose 
of the award: to compensate the attorney for 


the reasonable value of services benefiting 
the unrepresented claimant. Before the value 
of the attorney’s services can be determined, 
the district court must ascertain just what 
were those services. To this end the first 
inquiry of the court should be into the hours 
spent in what manner by which attorneys. It 
is not necessary to know the exact number of 
minutes spent nor the precise activity to 
which each hour was devoted nor the 
specific attainments of each attorney. But 
without some fairly definite information as 
to the hours devoted to various general 
activities, e.g., pretrial discovery, settlement 
negotiations, and the hours spent by various 
classes of attorneys, e.g., senior partners, 
junior partners, associates, the court cannot 
know the nature of the services for which 
compensation is sought. 

The court in Lindy Bros. went on 
to note that after determining the 
services performed by the 
attorneys, the court must then 
attempt to value those services, 
taking into consideration, among 
other things, his normal billing rate 
and also other factors, such as the 
contingent nature of success, the 
quality of the work, etc. 


Time Records Important 


The difficulty in establishing fees 
in condemnation cases based on the 
methodology proposed in Lindy 
Bros. has been that a number of 
eminent domain lawyers do not 
keep time records. It is suggested 
that the current controversy over 
attorneys’ fees in eminent domain 
proceedings will not be solved until 
time records are kept. Specifically, 
it may very well be that an attorney 
who fails to keep time records or 
other records from which the 
reasonable length of time spent ona 
case could be determined, has 
through his own actions precluded 
the court from establishing a 
reasonable fee based on all eight 
factors. If, through his own actions, 
he has prevented the application of 
all relevant factors, ordinary 
principles of estoppel may very 
well prevent him from collecting 
more than a minimal fee. 

As stated In Re Hudson & 
Manhattan Railroad Company, 339 
F.2d 114 (2d Cir. 1964): 


We wish to emphasize that any attomey who 
hopes to obtain an allowance from the court 
should keep accurate and current records of 
work done and time spent. Lawyers are well 
aware that, especially where services of the 
nature here involved are spread over a 
period of time and ultimate payment is 
virtually assured, they are valued primarily 
on the basis of the time required. There is no 
excuse for an established law firm to rely on 
estimates made on the eve of payment and 
almost entirely unsupported by daily 
records or for it to expect a court to do so. 


This is not to say that no fee will 
be awarded where records are not 
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kept, only that the failure to 
maintain time records should be 
given heavy consideration in the 
assessment of a fee. 


By following the methodology 
suggested in Lindy Bros., much of 
the controversy inherent in eminent 
domain fees can be avoided. By 
awarding fees with the first 
consideration given to the time 
spent and the value of that time, 
there will be protection to the 
smaller property owners. Under the 
present system of starting off with 
percentages of the amount involved 
and the total amounts of dollars 
involved, many eminent domain 
attorneys cannot afford to 
represent the smaller property 
owner. The use of percentages and 
the amounts involved protect only 
the larger property owners who do 
not need the protection nearly as 
much as the smaller owner whose 
home is being taken for the public 
benefit. Use of the Lindy Bros. 
criteria will avoid the problem 
foreseen by Circuit Judge John 
Crews: 


... The court wants to suggest to the Bar that if 
attorney’s fees are to be long continued by 
statute or perchance by case law as inherent 
in just compensation in eminent domain 
proceedings, lawyers must be willing to 
represent the client for a fee they would have 
charged him were he paying and not be 
outside the definition of “reasonable” in their 
expectations.!® 


Thus, proper use of existing 
criteria by the Bar in providing 
expert testimony and the courts in 
awarding fees!7 should eliminate 
much of the controversy 
surrounding eminent domain fees. 
Oo 


FOOTNOTES 


! Goldfarb v. Virginia State Bar, 421 U.S. 
773 (1975). 

2 Shall we Advertise? 61 A.B.A.J. 1525 
(1975). 

3 Farrior, Contingent Fee Guidelines, 49 
Fa. B. J. 421 (October 1975). 

4 Miami Herald, April 26, 1974 

5 Miami Herald, June 17, 1974 . _. 

6 Miami Herald, June 17, 1974 © 

7 Miami Herald, June 17, 1974 

8 Miami Herald, April 26, 1974 

® Large fees continue to be awarded in 
south Florida. As an example, recently in 
Palm Beach County, a fee of $360,000 was 
awarded to two attorneys in a condemnation 
action involving I-95. Of course, the writer is 
aware of the tendency to view the question 
of attorney’s fees in terms of black and 
white. The comment of the California 
Supreme Court in County of Los Angeles v. 
Ortiz, 98 Cal. Rptr., 454, 490 P2d 1142,6 C.3d 
141 (1971) with regard to the question is 
apropos: 
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“In this provocative debate the coloring is 
not black and white; all but the participants 
can see shades of grey.” 


10 Report of the Governor’s Advisory 
Committee on Transportation, p. 65. 

'! Manatee County v. Harbor Ventures, 
Inc., 305 So.2d 299 (Fla. 2d DCA 1974). 

12 Condemning authorities in other states, 
however, apparently disagree with the 
concept. See County of Los Angeles v. Ortiz, 
98 Cal. Rptr. 454, 490 P 2d 1142, 6 C.3d 141 
(1971), which contains a discussion of the 
policy arguments for both sides of the issue. 

13 Foerster, A Look at Condemnation 
Attorneys’ Fees, 46 Fa. B. J. 130 (March 
1972). 

14 Manatee County v. Harbor Ventures, 
Inc., 305 So. 2d 299 (Fla. 2d DCA 1974). 

5 See Johnson v. Georgia Highway 
Express, 488 F. 2d 714, 7 FEP Cases 1 (5th 
Cir. 1974) reversing and remanding a Fair 
Employment Practices case awarding 
attorneys’ fees because of the failure of the 
district judge to “elucidate the factors which 
contributed to the decision and upon which 
it was based.” 


‘6 Unreported : decision in J. W. Walker 
d/b/a Walker Seafood v. Department of 
Transportation, Levy County Circuit Court 
pon rev'd 252 So.2d 255 (Fla. Ist D.C.A. 
1971). 

7 The writer is aware of the difficulties in 
assessing fees and believes the comment by 
the Fifth Circuit Court of Appeals in Johnson 
vy. Georgia Highway Express, 488 F. 2d 714 
(5th Cir. 1974) is noteworthy: 


“We are mindful of the difficult job of the 
trial judge in cases of this kind, and that in all 
probability his decision will be totally 
satisfactory to no one. The cross-appeals 
taken in this case are witness to the usual 
view of parties litigant to such an award. The 
trial judge is necessarily called upon to 
question the time, expertise, and 
professional work of a lawyer which is 
always difficult and sometimes distasteful. 
But that is the task, and it must be kept in 
mind that the plaintiff has the burden of 
proving his entitlement to an award for 
attorneys’ fees just as he would bear the 
burden of proving a claim for any other 
money judgment.” 
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I have long been convinced that genuine 
rehabilitation would be not only in the best 
interest of law breakers, but also the best 
protection for those who are victimized by 
law breakers . . . ° 


he Florida Constitution 

provides that a person 

convicted of a felony shall 

not be qualified to vote 
nor hold office until his civil rights 
have been restored.! Similarly, a 
person convicted of bribery, 
forgery, perjury, larceny? or any 
felony within this state or under the 
laws of another states government 
or country is disqualified to serve as 
a juror.’ Thus, under Florida law, 
the rights to vote, hold office and 
serve on a jury have been the major 
civil disabilities a person lost when 
he was convicted of a felony.‘ 


Old Procedure 


Previously, whenever a person 
was released from the Department 
of Offender Rehabilitation® or 
released from the Florida Parole 
and Probation Commission, and 
desired to have his civil rights 
restored, the person was required to 
apply to the Governor and Cabinet. 
The case would then be referred to 
the Florida Parole and Probation 
Commission for investigation and 
recommendation.* The Governor, 
with approval of three members of 
the Cabinet could then restore the 
person’s civil rights.’ This 
procedure was time-consuming, 
costly and not in accord with 
modern notions of rehabilitation.’ 

In 1974, the Legislature passed 
the Correctional Reform Act.® This 
law contained a _ provision 
automatically reinstating civil 
rights. 

.. .(E)ffective July 1, 1974, upon conviction 
of a felony, the civil rights of a person 


convicted shall be suspended until he is 
discharged from parole or released from the 


*The quote from Governor Askew is taken 
from a statement he made to the Orlando 
Sentinel Star, September 25, 1975. 
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custody of the department without parole, at 
which time such civil rights are 
automatically reinstated. The only civil 
rights which shall be suspended by 
conviction are the right to vote, hold office, 
and serve on a jury.!° 

This provision was a progressive 
departure from Florida traditional 
notions of rehabilitation, and it 
signaled a changing legislative 
attitude toward returning ex- 
offenders to the main stream of 
society as expeditiously as possible. 

Governor Askew, mindful of 
preserving the integrity of the 
executive clemency power vested 
in his office by virtue of Article IV, 
Section 8, immediately requested 
an advisory opinion!! from the 
Supreme Court.!2 The question 
presented in the advisory opinion 
request was whether the automatic 
reinstatement provision of the 
Florida Correctional Reform Act 
constituted an infringement upon 
the constitutional power of the 
Governor with approval of three 
members of the Cabinet to restore 
civil rights.'3 It was the opinion of 
the Supreme Court that any 
court!* having jurisdiction over the 
legal question presented should and 
would enter an order declaring the 
law an unconstitutional invasion of 
the authority given exclusively to 
the executive branch.'® 

The court went on to say: 


. . .(T)he people of this state through 
adoption of Article IV, Section 8, Florida 
Constitution expressed their will that the 
power of pardon and restoration of civil 
rights vest in the executive....this court has 
previously determined that the method is 
exclusive....(T)herefore when the 
Constitution prescribes the manner of doing 
an act, the manner prescribed is exclusive, 
and it is beyond the power of the legislature 
to enact a statute that would defeat the 
purpose of the provision....'® 


On September 13, 1975, the 
Governor '? with the concurrence 
of the requisite members of the 
Cabinet!'*in a heretofore 
unprecedented move established a 
written policy that in certain 
categories of cases the restoration 
of civil rights would be automatic.!® 


The rule provides that “when a 
person receives final release from 
the Florida Parole and Probation 
Commission, the Department of 
Offender Rehabilitation or county 
jail,2° his civil rights shall be 
automatically __reinstated.”2! Sec- 
ondly, it allows a person who was 
released prior to the effective date 
of the rule, upon application to the 
Office of Executive Clemency to 
have his civil rights restored.22 

The rule does not apply to a 
person who is released from Florida 
and is incarcerated, nor does it 
apply to a person who has an 
outstanding detainer based upon a 
state, or out-of-state felony charge 
or conviction. Detainer is not 
defined in the rules, but it is 
commonly defined as“... a warrant 
filed against a person already in 
custody with the purpose of 
insuring that, after the prisoner has 
completed his present term, he will 
be available to the authority which 
has placed the detainer.”?? For 
example, if a person has a pending 
felony charge the person would not 
have his civil rights automatically 
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restored until the charge was 
disposed of. For those persons who 
were released prior to the effective 
date of the new rule, the submission 
of an application for automatic 
restoration of civil rights under Rule 
9 certifies that the person does not 
have a pending felony charge. 

A person who receives automatic 
restoration of civil rights under this 
section will have his right to possess 
or own a firearm withheld. Florida 
Statute 790.23 makes it unlawful for 
any person convicted of a felony “... 
or crime punishable by punishment 
for a term exceeding one year to 
own or have in his care, custody, 
possession, or control any 
firearm....” Subsection (2) of the 
provision states that ‘this 
statute shall not apply to a person 
whose civil rights have been 
restored.”’ The purpose of 
specifically withholding firearm 
authority under the new automatic 
restoration provision was to make 
clear the Governor and Cabinet 
intent that a person receiving 
automatic restoration of civil rights 
would not come within the 
exception of the statute. A person 
whose civil rights were 
automatically restored pursuant to 
Rule 9 would only come within the 
exception of the statute if they 
receive a subsequent order with 
specific authority to possess or own 
a firearm. A person may receive this 
order by applying to the 
Governor*‘ for specific authority to 
possess or own a firearm. The 
Governor may with approval of 
three members of the Cabinet grant 
authority to possess or own a 
firearm. 


The automatic restoration of civil 
rights does not exempt an 
individual who has been released 
from the Department of Offender 
Rehabilitation or from a county jail 
from the registration requirements 
of Florida Statute 775.13. 


This statute requires a convicted 
felon to register with the sheriff or 
the Department of Criminal Law 
Enforcement within 48 hours of 
entering a county. This law requires 
the person to be “. . . fingerprinted, 
photographed, and list the crime 
for which convicted, place of 
conviction, sentence imposed, if 
any, name, aliases, if any, address 
and occupation . . . .” Previously, 
under 775.13(5)(a) a person who 
received restoration of civil rights 
from the Governor, with approval 
of three members of the Cabinet, 
would not have been subject to the 
registration requirement. Now, 
since restoration of civil rights is 
automatic, the Governor and 
Cabinet felt there was a legitimate 
basis for not automatically 
exempting a person from the 
registration requirement unless that 
person received firearm authority 
where an extensive investigation 
was done. A person may be 
exempted from the registration 
requirement of §775.13 if his civil 
rights are restored with specific 
authority to possess or own a 
firearm.%6 


Finally, Rule 10 states that a 
person who has received 
restoration of civil rights with 
specific authority to possess or own 
a firearm must apply to the 
Regional Director, Bureau of 
Alcohol, Tobacco and Firearms, 
Post Office Box 2009, Atlanta, 
Georgia 30301 .27 
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Clemency will be primarily 
responsible for implementing the 
automatic restoration procedure. 
The Office of Executive Clemency 
was created to assist in the orderly 
and expeditious processing of those 
matters of executive clemency 
requiring approval of three 
members of the Cabinet. The office 
includes a coordinator and 
assistants who are responsible for 
preparing the agendas, keeping a 
proper record of all proceedings, 
maintaining custody of all records 
and processing clemency 
applications. 


Under the new automatic 
procedure, the Florida Parole and 
Probation Commission and_ the 
Department of Offender 
Rehabilitation will furnish monthly 
lists of those persons meeting the 
requirements of the rule to the 
Office of Executive Clemency. 
Thereafter, an order including the 
names of the persons who receive 
automatic restoration of civil rights 
will be filed with the Secretary of 
State. Certificates of Automatic 
Restoration of Civil Rights will be 
prepared by the Office of 
Executive Clemency and issued to 
each person. The procedure is the 
same for individuals released prior 
to the adoption of the automatic 
rule, except, those persons applying 
for automatic restoration of civil 
rights will have their cases 
forwarded to the Florida Parole 
and Probation Commission for 
verification. 


Persons with Out-of-State or 
Federal Convictions 


Individuals requesting restora- 
tion of civil rights in the State of 
Florida which were lost by reason 
of a conviction under the laws of 
another state or government are still 
subject to the application process 
and individual review by the 
Governor and Cabinet. Persons 
receiving restoration of civil rights 
under this category are required to 
be investigated by the commission 
and the limitation on possession or 
ownership of a firearm will not be 
included in its order. Therefore, 
they may possess or own a firearm 
in Florida, but they are still subject 
to the federal requirements.®® Thus, 
they are cautioned to apply to the 
Regional Director, Bureau of 
Alcohol, Tobacco and Firearms, 
Post Office Box 2009, Atlanta, 
Georgia 30301, before possessing or 
owning a firearm. 
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Restoration of Residence Rights 


The new rules create another 
category of clemency entitled 
Residence Rights. This category is 
intended for those individuals who 
are not citizens of the United States, 
“but who have been convicted of a 
felony under the laws of the State of 
Florida, or any other state, or the 
federal government.” Since these 
individuals are not citizens, they 
could not lose any civil rights, but 
under this provision, after 
application and investigation, the 
Governor with concurrence of 
three members of the Cabinet 
could restore any and all rights 
enjoyed by them as a result of their 
residence in this state which may 
have been lost as a result of a felony 
conviction. 

It was the intent and purpose of 
the automatic restoration provision 
to allow ex-offenders to return and 
participate as equal partners in 
society as soon as possible. The 
change also allows the Florida 
Parole and Probation Commission 
to better utilize its staff time for the 
more serious felony investigations 
and parole and _ probation 
matters.*° All in all, the new policy 
will better serve the interests of the 
people of this state if as a part of our 
rehabilitative program ex- 
offenders can return as_ true 
members of society. In no better 
way can this purpose be served than 
by automatically restoring their 
basic civil rights. Oo 


FOOTNOTES 


Const. art.6§4. See also, Fua. Stat. 
§97.041(3)(d) (1975) which states that a 
person convicted of any felony by any court 
of record and whose civil rights have not 
been restored is not entitled to vote. 

2 The Florida Supreme Court in In Re: 
Questions Certified to the Supreme Court of 
Florida by the Florida Board of Bar 
Examiners, 183 So.2d 688 (1966), applied the 
doctrine of ejusden generis to hold that 
where larceny is included in the offenses of 
bribery, perjury such crimes being, in specie, 
felonies persons with a “petit larceny 
conviction would not lose their civil rights.” 

3 See Fa. Stat. §40.01(2) (1975). See also, 
Fra. Stat. §40.07 (1975). 

4 In Richardson v. Ramerez, 418 U.S. 24 
(1974), the Supreme Court upheld the 
legality of California’s constitutional and 
statutory provisions excluding from the 
franchise convicted felons who have 
completed their sentences and _ paroles. 
Justice Marshall, in a dissenting opinion felt 
that “(T)he disenfranchisement of ex-felons 
had its origin in the fogs and fictions of 
federal jurisprudence and doubtless has 
been brought forward into modern statutes 
without fully realizing either the effect of its 
literal significance or the extent of its 
infringement upon the spirit of our system of 
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government.” 418 U.S. at 86-87. It was his 
position that denying the vote to ex-felons 
under the circumstances was a denial of 
equal protection. He said: 


“(I)t is doubtful ...whether the state can 
demonstrate either a compelling or rational 
policy interest in denying former felons the 
right to vote. The individuals involved in the 
present case are persons who have fully paid 
their debt to society. They are as much 
affected by the actions of and have as much 
of a right to participate in governmental 
decision-making. Furthermore, the denial of 
the right to vote to such persons is a 
hindrance to the efforts of society to 
rehabilitate former felons and convert them 
into law abiding and productive citizens.” 
418 U.S. at 79. 

Justice Marshall, dissenting at footnote 28, 
cited Florida as one of the many states that 
statutorily allowed automatic restoration of 
civil rights. However, Fia. Stat. §940.05 
referred to in Marshali’s dissent does not 
allow automatic restoration of civil rights. 
See Note 6. 

5 Formerly the Division of Corrections. 

6 This was required under the old Rules of 
Executive Clemency and Fta Start. 940.05 
stated that “any person who has been 
convicted of a felony may be entitled to the 
restoration of all the rights of citizenship...” if 
the person served his maximum term or was 
granted his final release from the Florida 
Parole and Probation Commission. Of 
course, under Singleton v. State, 38 Fla. 297, 
21 So. 21 (1896), this statute could not 
infringe on the constitutional authority of the 
governor to restore civil rights with approval 
of three members of the cabinet. Thus, by 
the use of the discretionary “may” in the 
statute, the legislature meant that it was 
“possible” that a person could receive his 
civil rights. FLa. Stat., Chapter 940 creates 
some additional requirements that are 
prerequisites for applying for executive 
clemency that are not included in the rules. If 
these requirements conflict with the 
requirements contained in the rules, they 
would probably be invalid under Singleton, 
and In Re Advisory Opinion of the Governor 
Civil Rights, 306 So. 2d 520 (1975). 
(Hereinafter referred to as Opinion). It 
should be noted that under the Constitution 
of 1885 the clemency power was vested in 
the Board of Pardons; however, the revision 
of the 1968 Constitution did not mention a 
Pardon Board, but vests the authority in the 
Governor, with certain forms of clemency to 
be approved by three members of the 
Cabinet. See FLa. Const. art. 4, §8 (1968). 


7 Fia. Const. art. 4, §8 provides: “. . .the 
governor may, by executive order filed with 
the secretary of state . . . with approval of 
three members of the cabinet. . . restore civil 

8 See Note Restoring the Ex-Offenders 
Right to Vote: Background and 
Developments 11 Amer. Crm. L. Rev. 721, 
757 (1972-73). This note suggests that the 
modern trend is toward relieving ex- 
offenders from disabilities. “. . . it. . . stems 
from the increased acceptance of 
rehabilitation as the primary goal of the 
modern penal system and the commitment 
to providing equal protection of the laws.” 
See also Cohen, N.P., Tennessee Civil 
Disabilities: A Systematic Approach 41 
TENN. L. Rev. 253, 298-99 (1972-73) See also 
Note, Disenfranchisement of Ex-Felons: A 
Reassessment, 25 Stan L. Rev. 845 (1973); 
The Need for Reform of Ex-Felon 
Disenfranchisement Laws, 83 Y AE L. J.580 
(1973-74). 

9 Fla. Laws 1974, ch. 74-112. 

0 Stat. §944.292(1974 Supp). 

Const. art. 4, §1(a) provides that 
“(T)he Governor may request in writing the 
opinion of the justices of the supreme court 
as to the interpretation of any portion of the 
constitution upon any question affecting his 
executive powers and duties....” 

12 In Re Advisory of the Governor Civil 
Rights, 306 So. 2d 520 (1975). 

13 Opinion at 521. 

14 Since an advisory opinion is for the 
benefit of the chief executive, it does not 
carry with it the mandate of a court. 
However, as a practical matter the opinion 
had the effect of declaring the law 
unconstitutional. 

15 Opinion at 523-24. 

16 Opinion at 523. Justice Ervin said that 
because of the people’s use of “may” the 
Governor and Cabinet did not have 
exclusive authority to restore civil rights. He 
suggested, that the legislature is free to 
enact laws in all areas except where it is 
clearly manifest in the constitution that its 
power to enact is restricted.” Dissenting at 
524. 

17 Governor Askew made the following 
comments in announcing the new policy: 


“|. .this procedure will enable the (Florida 
Parole and Probation) commission to have a 
better utilization of their staff for their 
primary responsibility in terms of parole and 
probation. And I think that the best time that 
they are in a position to judge this is at the 
time that a person has completed . . . his debt 
to society . . . . (T)he legislature wrestled 
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with this question in 1974 and... by a 
substantial vote passed the (Correctional) 
Reform Act of 1974, which included in effect 
the provision that attempted to rearrange it 
to where it was simply saying that your civil 
rights were suspended. And then when you 
completed your time you in effect then were 
made whole in the eyes of the law. As you 
know, the Supreme Court of Florida struck 
that, saying that this was (the) sole 
constitutional executive prerogative ... . 
What this action, in my opinion, does, is to 
follow through on a legislative mandate in 
1974, in a way in which we can do and ina 
way in which I think is substantially more 
orderly for the commission’s staff itself 
because they are not going to terminate a 
person’s probation or parole short of the full 
time unless they are in a position to where 
they feel like . . . they have made their 
adjustment back to society.” Minutes, 
Governor and Cabinet, Executive Clemency 
Meeting, September 10, 1975. pp 6-7. 

18 Secretary of State Smathers disagreed 
with the policy because: (1) he felt it was 
constitutionally impermissible; (2) and as a 
matter of public policy, civil rights should 
not be granted indiscriminately to every 
person discharged from custody. Minutes, 
Governor and Cabinet, Executive Clemency 
Meeting, September 10, 1975, at 2. SB 254 
which would have amended F1a. Start. 
§913.03, to allow a challenge for cause to a 
juror whose civil rights were automatically 
reinstated, died in the Senate Judiciary - 
Civil Committee this past session. 


18 Executive Clemency Rule 9. Under 
Article IV, Section 8 of the Constitution, the 
Governor can only restore civil rights with 
approval of three members of the Cabinet. 
Thus, this policy will expire at the end of 
Governor Askew’s term of office unless it is 
approved by the next Governor with 
approval of three members of the Cabinet. 


20 County jails were added because there 


serve their time in county jails. This rule 
would not apply to misdemeanants in county 
jails, because such a conviction does not 
create a loss of rights. 

21 Executive Clemency Rule 9A. 

22 Executive Clemency Rule 9B 

23 LEENE., THE EMERGING RIGHTS OF THE 
Conrinep, Chapter 18, Detainers 192(1972), 
citing HanpBook OF INTERSTATE CRIME 
Contro., Chapter V. 

24 An interesting letter to the editor 
appeared in the Miami Herald commenting 
on the new rule: “. . . The Pardon Board is 
wrong to say that a person who has been a 
convicted felon should have to first apply to 
the Pardon Board to carry firearms, 
considering that that particular right is 
protected in the Bill of Rights of the United 
States Constitution. Moreover, it does not 
distinguish between a person who is in prison 
for a non-violent and a violent crime, and 
futher, whether the particular violent crime 
involved firearms. Besides, if a person who 
has been in prison intends to commit another 
crime he certainly is not going to first apply 
to the Pardon Board to obtain permission to 
use a firearm and then go out and commit a 
crime with the firearms. He would simply 
obtain a bootleg firearm and use it to commit 
a crime. Regardless, on the whole, it is 
heartening to see that the State of Florida is 
making some progress in penal 
reform.” Friedman, Richard N., Letter to the 
Editor, Miami Herald, September 1975. Mr. 
Friedman’s argument on the right to bear 
arms is not legally correct. The United States 
Supreme Court has consistently held that the 
second amendment protects “only the right 
of the state to maintain and equip a militia 
and not as guaranteeing to individuals the 
right to bear arms. . . .” Note, Firearms 
Control, Harv. L. Rev. 1328, 1343(1967). See 
also, Note, The Right to Bear Arms, 19 
S.C.A. Rev. 402 (1967). Also, the Governor 
and Cabinet considered the question of 
distinguishing between the type of crimes 
and whether or not a firearm was used in the 
commission of the crime, but decided not to 
make any distinctions. Because of the 
increasing crime rate and the number of 
crimes committed with firearms, the interest 


are a small number of convicted felons who 


of the citizens of this state are probably 
better served by requiring those individuals 
who have shown a propensity to commit any 
crime to be investigated before they 
received the right to possess a firearm. 

25 Executive Clemency Rule 9D. 

26 While the rules do not mention it, the 
Governor with approval of three members 
of the Cabinet have the authority to exempt a 
person from the registration requirement of 
Fia. Stat. 775.13, without giving specific 
authority to possess or own a firearm. 

27 This rule is included for the protection 

of the person receiving firearm authority. 
Federal law makes it a crime for any 
convicted felon to” receive, possess, or 
transport any firearm in commerce, unless 
he has been expressly authorized by the chief 
executive of the state. Title 18, Appendix 
U.S.C. §1202. A person receiving a full 
pardon from the Governor with approval of 
three members of the Cabinet would be 
expressly authorized by the chief executive 
within the meaning of the federal law and 
would not have to apply to the federal 
government. However, the federal case law 
is not clear as to whether a restoration of civil 
rights or restoration of civil rights with 
specific authority to possess or own a firearm 
would come within the executive 
exemption; therefore, a person receiving 
clemency less than a full pardon is cautioned 
to apply to the federal government to ensure 
that he meets all requirements of federal law. 
See, e.g., United States v. Mostad, 485 F. 2d 
119 (1973) cert. denied 415 U.S. 947 (1974), 
United States v. One Lot of Eighteen 
Firearms, 325 F. Supp. 1326 (1971), Stevens 
v. United States, 440 F. 2d 144 (1971). 

28 This verification process will not be an 
investigation, but it is a check of the person’s 
record to ensure that his prison number, case 
number or parole number, etc., is accurate. 

29 See footnote 27. 

3° In 1975 there were 1,094 cases in which 
the Florida Parole and Probation 
Commission conducted investigations and 
the Governor and Cabinet restored civil 
rights. It is estimated that by virtue of new 
automatic restoration of civil rights 
provision more than 15,000 persons will 
receive their civil rights in 1976. 
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The Florida Bar Journal Article Writing Contest 


The Florida Bar Journal is sponsoring an article writing competition for the second year. Articles under 
consideration this year will be those published in the Journal between May 1976 and April 1977. Column 
notes will not be included in the judging. 

Members of the Journal Editorial Board will judge articles on basis of content, clarity, accuracy and 
usefulness. No special entry form or application is necessary. The only requirement is to submit an article 
for review by the Editorial Board, and if it is published, it will be considered in the competition. 

A first place award of $500 will be presented at the Annual Convention in June 1977 to authors in two 
categories: practical “how-to-do-it” discussions and “general” discussions. Two honorable mentions will 
also be awarded in each of these categories. Articles by members of the Editorial Board, the editorial staff, 
and those articles judged winners in the 1975-76 competition are not eligible for consideration. 

Articles may be submitted for possible publication in the Journal by sending manuscripts not exceeding 
15 double-spaced lettersize pages to Managing Editor, The Florida Bar Journal, Tallahassee, Florida 
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Ask the man on the street what he 
thinks of lawyers in general, and 
you re very likely to hear terms like 
“shyster,” “shark,” or “crook.” Ask 
the same fellow what he thinks of 
his own lawyer, however, and you'll 
hear that he’s the most hard- 


working, smartest and honest 
lawyer since Abe Lincoln. Our 
fellow professionals, the doctors, 
have it a little easier—people think 
of that American archtype, the Man 
in the White Coat, saving lives and 
making house calls. The word 
“lawyer” evokes only thoughts of 
crime, trouble, lawsuits, fine print, 
paying out big sums of money, and 
Watergate. 

Admitting, then, that we have this 
little image problem, what to do 
about it? I think it’s essential to let as 
many people as possible know that 
lawyers are just as human as they 
are; they aren’t infallible, and they 
are genuinely interested in serving 
their clients honestly and 
honorably, and at reasonable cost. 
One of the best ways to accomplish 
all of this is through a Bar- 
sponsored radio program. 

Why radio, and not television? 
Any bunch of people sitting around 
and talking about something does 
not really lend itself to a visual 
treatment, unless the talkers are 
Raquel Welch and Burt Reynolds. 
Most TV talk shows are a bore 
unless the talkers are celebrities. 
Then, there is the time element. 
Since Bar-sponsored programs are 
freebies, assembled by unpaid vol- 
unteers, you have to consider the 
time it takes to properly write, pre- 
pare and produce a TVdiscussion 
program with visual aids such as 
color slides or film—a very time- 
consuming proposition. Also, TV 
time is very expensive, and the 
station owners hand out the free 
stuff like J. Paul Getty passed out 
money. Usually, a bunch of lawyers 
discussing Great Issues will end up 
in “God’s Graveyard”—6 to 10 a.m. 
on Sunday. 


Radio a Personal Medium 


Radio is a very personal and 
intimate medium. Each listener is 
being spoken directly to, one at a 
time, at very close range. TV, on the 
other hand, brings out the high 


school orator in most people. And, 
unless a person is a professional 
broadcaster, the “pucker factor” 
usually rises to about 98 and the 
guest’s 24-hour deodorant stops 
working under the camera’s baleful 
eye, which does nothing much for 
the quality of the program. Radio 
helps the communications 
problems, since the participants on 
the program can be dressed in their 
T-shirts and cut-off blue jeans while 
~ discuss the law conversation- 

y. 
Finally, most radio stations are 
hard up for good, continuing public 
service programs. Uncle Charlie 
(the FCC, good buddies) requires a 
licensee to devote a certain amount 
of its air time to Good Works, and a 
Bar-sponsored radio program 
would ideally fill such a void, at 
little cost to the station. Through its 
sales efforts, the station can usually 
find sponsors eager to carry the cost 
of such a program, so it will be a 
financial asset to the station. 

The Broward County Bar 
Association decided last year to 
begin a program. We weren't 
original in this; there are several 
others in the state. Bar associations 
typically generate committees, and 
this project was no exception. Our 
first step was to find a chairman, 
knowledgeable in broadcasting. It 
is surprising to learn how many 
lawyers have broadcast experience 
lurking in their backgrounds. We 
put out a call to our membership, 
and located several people with 
college and professional broadcast 
experience. (An aside to all of you 
people out there who have this type 
of talent. Read this article no 
further; please don’t hide your light 
under a bushel—pick up the phone 
now and call the president of your 
bar association and tell him that 
you've been a teenage idol disk 
jockey, or whatever, and would be 
willing to help with such a project.) 
Selecting the Format 


We met several times to decide 
what format would be best for the 
program: most interesting to the 
listeners, of the greatest public 
service, and a minimum of time to 
prepare. We decided that a one- 
hour “telephone talk show” format 
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would be best. One lawyer would 
act as moderator and one or two 
lawyers would be the “duty 
experts” of the day. They would 
meet some time before the program 
to go over the general areas to be 
discussed. The host and guests 
would meet about a half hour 
before air time and again run over 
these areas, mostly to acclimate the 
guest lawyers to the studio 
environment and convince them 
that the mike won't bite. 

Now we had a talk show, but a 
talk show without a station isn’t of 
much value to anybody. We 
contacted the public service 
directors of some stations and the 
program directors of others to 
discuss in general what we had in 
mind, and to see if there was any 
way we could be of service to the 
station with a program such as ours. 
(Very important—program 
directors can be strange birds, and 
the way the station is approached 
about your program idea may make 
or break the whole proposition.) 
We were warmly received by all of 
the local stations, and settled on an 
all-news format station, WAVS, for 
our program. It most generously 
gave us from 10:05 a.m. to 11 a.m. 
on Saturdays, and complete 
freedom over the program content, 
within the limits of the Code of 
Professional Responsibility and 
good taste (Charlie Tuna). 


After one week of a taped run- 
through in which we received 
honest criticism and evaluation 
from the station’s professional 
announcers, we went on the air in 
November, 1975, and have become 
a popular program. I still can't 
imagine that people actually sit 
home on Saturday morning by their 
radios—you know, the thing 
without the tube in the front with 
the pictures on it—and call in about 
their problems. 

What about the guests on the 


Gaylord A. Wood, Jr., is chairman of the 
Broward County Bar Association’s Radio 
Committee, and hosts many of the weekly 
programs, called YOUR LEGAL FORUM. 
He worked his way through college and 
Duke Law School in broadcasting. His 
practice in Fort Lauderdale is primarily in 
the field of state and local taxation. 
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program? Many lawyers talk in that 
strange language, Legalese, with a 
Bombast accent. I have found that 
people are looking for straight 
answers, not newspeak. The 
program host should pick guests 
who are knowledgeable in their 
fields and can talk about their 
specialty in words that ordinary 
people can understand. Listeners 
don’t want to hear about 
“devolution of homesteads upon 
demise of the testator”; they want to 
know who gets the family farm if 
the old man kicks the bucket. I once 
asked the Jesuit who was a White 
House counsellor, Father Laughlin, 
why it was that I had never heard a 
Jesuit who was an inept public 
speaker. “Simple,” he said, “we 
keep our donkeys in the stable!” 
This article is a sort of sensitivity 
test to see if you'd be a good guest 


on a Bar radio program. If you feel 
that this article is entirely too 
flippant and unbecoming to a 
sobersided publication such as The 
Florida Bar Journal, then you'd 
probably not make a _ good 
participant on a Bar radio program. 
The essence of a good guest is the 
ability to talk about two-dollar 
concepts in five-cent words. 


Ethical Considerations 


The ethical considerations of 
radio programs are thoroughly 
covered in the Code of Professional 
Responsibility and Ethical 
Considerations, and the partici- 
pants in the program must be totally 
familiar with them and abide by 
them. I recommend to guests on our 
program that if they are contacted 
by people who heard them on the 
radio, they refer such inquiries to 
the Bar’s Lawyer Referral Service. 
This avoids any hint of impropriety 
and the idea that the lawyers 
involved are engaging in any 
unseemly horn-blowing. 

The rewards to the participants in 


A Viable Alternative 


“Best Last Offer Referendum—A 
Viable Alternative,” in the October 
issue of the Journal is a very interesting 
article and I think it does speak with a 
great deal of merit. My primary 
practice is in public sector labor 
relations, specifically dealing with the 
police. The author certainly has 
convinced me that this is a viable 
alternative and I certainly would like to 
see this tried in some cities. 

I certainly am glad that articles of this 
nature, dealing with alternatives to 
impasse resolution, are finally coming 
to the fore and possibly the legislature 
will see fit to change the impasse 
resolution to one of a workable nature. 


Tuomas F. Panza 


Fort Lauderdale 


Our firm represents public employee 
unions and occasionally represents 
public employers. The article in the 
October Florida Bar J ournal, discussing 
Best Last Offer Referendum, is very 
useful, and I have enthusiastically 
passed it on to the committee created 
by Delaware’s Governor to make some 


recommendation to resolve this sticky 
dilemma. 


Jacos KrEsHTOOL 
Wilmington 


Nonspecialization of Judges 


There is great alarm and much 
concern about the decision of the circuit 
judges for the Fourth Judicial Circuit 
that all judges shall hear and handle 
cases of all types, i.e., civil, criminal, 
damages, adoptions, juvenile, probate, 
guardianship, etc. This is in direct 
conflict with The Florida Bar 
specialization rule for attorneys. Judges 
at one time were attorneys and future 
judges will once have been attorneys. 
To require an attorney who has 
specialized in one area of the law and 
who subsequently becomes a judge, 
notwithstanding a high degree of 
brilliance, can only lead to chaos and 
further disrepute of the law, of lawyers 
and of judges by requiring a judge to 
hear all types of cases when he has not 
been trained as a lawyer to handle those 
cases outside his specialty .... 


G. B. Stockton, Jr. 
Jacksonville 


the program are large, though 
intangible. The program is often 
just plain fun—one lady called us 
and asked if she died intestate, 
would her schnauzers be taken care 
of? Just then, a tremendous barking 
came over the telephone. All of us in 
the studio dissolved in laughter for 
about 30 seconds while the 
schnauzers had the program all to 
themselves. People’s uneasiness 
about talking with lawyers is 
allayed. Look, ma, they're real 
people, after all! And, if we're not 
afraid to face hard questions like 
the fees we charge for our services, 
we'll encourage people to seek legal 
help as they would medical 
assistance. 

If your Bar’s public image needs 
some developing, you may find a 
radio program to be just the thing to 
fix it up. o 


Do you have a public relations tip? 
Local bar associations and individuals are 
invited to submit contributions to this 
column. 


Service to Members 


My wife and I had the good fortune 
of participating in The Florida Bar’s 
Charter Flight to Luxembourg this 
summer. Several of the attorneys on the 
flight agreed to contact our local Board 
of Governors representatives to express 
our appreciation for this opportunity. 

Obviously, we all enjoyed ourselves, 
but more significantly, many of us 


would not have even been able to con- 


sider such a trip had it not been for The 
Florida Bar and its Travel Committee. 

Admittedly, I find it much easier to 
criticize than compliment, but I do feel 
that this type of program is what the Bar 
is all about: providing service to its 
members. 


JoHN HuME 
Ft. Lauderdale 


Editor's Note: Letters of general 
interest are accepted for this column as 
space permits when they are 
constructive and meet standards of 
fairness. Opinions are those of the letter 
writers and not necessarily those of the 
Journal staff or of the Board of 
Governors. 
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The author holds the B.A. from Yale 
University (1974) and is a student in the 
Emory University School of Law. She 
delivered these remarks at a recent meeting 


Harry Truman said, “If you can’t 
stand the heat, get out of the 
kitchen.” 

I ama law student bent on staying 
in this profession. Yet, if Mr. 
Truman will permit, I am sweating 
over the prospect. Can I be part of a 
profession which does not trust 
itself? 

Law students have a_ very 
difficult time gaining a clear picture 
of real world lawyering. Occasional 
glimpses must suffice. I like to talk 
to lawyers and, better still, to listen 
to their private and public voices. 
But the word from the not yet rich, 
the not yet famous is disturbing. A 
pervasive attitude distorts these 
young lawyers’ stories. They 
believe that the best lawyer is the 
best manipulator; that the legal 
system exists to be exploited by the 
clever and opportunistic; that 
clients, juries, witnesses, judges, 
and legislators are stupid and 
gullible, and thus contemptible. To 
them the law is an enormous and 
absurd confidence game played by 
lawyers for their own benefit and 
for the benefit of their clients. Like 
other confidence schemes, the 
object of this one is simple: Money 
or its society corollary, fame. There 
is no justice to be sought or found in 
this system, for justice is an illusion 
or mere palliative for the naive. 

What could be the source of this 
cold empty-breastedness? Let it be 
clear that I address a matter of 
attitude, not a matter of ethics or of 
conduct. It is a subtle theme. I 
cannot point and say, “There is the 
beast.” I am speaking of lawyers’ 
private perceptions of themselves 
and their work. 

The idea that lawyers are a 
predatory species is not new. 
Benjamin Franklin included the 
saying, “A country, man between 
two lawyers is like a fish between 
two cats,” in Poor Richard's 
Almanac. What is new is that the 
young lawyers I have met accept 
this view of themselves willingly. It 
is their own. 

While deplorable, this cynical 
attitude toward the law is equally 
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understandable. In the course of a 
year a lawyer is presented with 
myriad temptations and opportuni- 
ties to compromise his integrity as 
well as an intimate and unflattering 
portrait of human nature at its 
worst. Every lawyer sees more 
greed, venality, guilty knowledge, 
callousness, and dishonesty in a 
year than most people see in a 
lifetime. It is not difficult to 
understand that, given their 
knowledge of the temptations in 
being lawyers and their daily one- 
sided lesson in human nature, many 
lawyers conclude that their 
colleagues are not to be trusted and 
that even their own motives and 
actions are suspect. 

I entered law school buoyed by 
my father’s belief that in the law a 
mind could be used for right and for 
reason. His stories of those lawyers 
whose actions were truly above 
board, whose word was their bond, 
were part of the attraction of the 
profession. Some of my professors 
tell these stories of cases diligently 
pursued and honestly won or of 
negotiations inspired by a 
confidence of fair dealing, but these 
professors are a dying breed. 
Sleight of hand, the clever ruse, is 
far more fashionable in the law 
schools. The sly tone which breeds 
of confusion and befuddlement is 
preferred over well reasoned 
argument. 

What a profound debasement of 
the lawyer’s craft! This sordid 
attitude colors everything with a 
layer of connivance. A lawyer’s task 
is to persuade. Persuasion implies 
discourse between equals. This 
dynamic of persuasion is the appeal 
to reason. The confidence man, in 
contrast, sees his listeners as fools, 
not as equals, and appeals to their 
prejudices and weaknesses to win 
them to his point. Cunning must not 
be more valued than preparation 
and intelligence. 

The beauty and glory of the law 
lie in the art of persuasion, for the 
beauty and glory of the law 
emanate from lawyers, judges, 
juries, and legislatures. It is the 


of the Georgia Bar Association. 


By Jenny Phillips Godwin 


beauty of people reasoning 
togethe: and the glory of their being 
persuaded as to what is true or what 
is fair. It is often a process of 
compromise rather than absolutes. 
This particular aesthetic which 
finds beauty in the law cannot be 
learned in a classroom. It must be 
learned from observing the process 
of the law in motion with a 
perceptive and experienced fellow 
observer guiding the eye. 
Unfortunately, the close guidance 
of an apprentice by his master has 
all but vanished from legal training. 
There is now no nurturance of the 
perception of justice being born. 

Years ago one read the law in the 
office of a practicing attorney. 
Much more than substantive law 
was learned. The proper awe for 
balancing imponderables, a sense 
of graciousness even in defeat, a 
respect for the fair skill of 
persuasion, and the idea of the 
dignity of the law were absorbed 
along with torts and taxation. 

But now everything, including 
lawyers, is mass produced. Quality 
has been lost, though not in the 
learning of the substance and the 
procedure of the law, for these can 
be taught and learned successfully 
in the classrooms of the law schools. 
What is missing in the minds of the 
young is the living idea and ideal of 
the law righteously practiced. What 
is needed to restore confidence is a 
role model and more. What is 
needed is a mentor. 


Students and young lawyers need 
the experience and wisdom of older 
lawyers desperately. And so I make 
my appeal: Treat your clerks and 
associates as your children in the 
law. Come to the law schools. Invite 
us to dinner. We are eager to listen 
and to learn. Tell us how you feel 
and what you see when you are 
completing a big deal or losing a 
case. 

Make your heritage be a 
generation of lawyers who speak 
your name with reverence because 
you were good at being a lawyer or 
a judge and good at being a human 
being. Oo 
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The Drive for Judicial 


Supremacy: Reversing an 
Ancient Dependence 


Those who believe with me that 
the proper work of appellate judges 
is not preaching but reading and 
writing law will also sense the 
contradiction generated by my 
coming here, as a judge, to preach 
to lawyers on the judicial process. I 
mean to preach the contradiction 
itself. 

To say I am honored by your 
invitation hardly expresses my 
pleasure in being called from the 
library stacks to address the leaders 
of the finest Bar in the nation. And 
yet, if I may do so without 
offending your generosity, I think I 
must say that there is something 
backwards in this arrangement, and 
that it is a manifestation of two 
essentially destructive movements 
within the judicial system today 
which are founded on the notion 
that lawyers who become judges 
acquire with the robe the right and 
wisdom to dominate the making of 
policy for the system. 

You are familiar with the 
determined movement of the 
judiciary toward supremacy, not in 
the historic sense of independence 
from the legislature and executive 
in matters of constitutional 
interpretation, but in the more 
radical sense of independence from 
and supremacy over the Bar. I need 
only remind you that proposition 
No. 2 on the ballot of November 2, 
the question of merit retention, was 
carried by an argument that it is 
essentially immoral for judicial 
candidates to be dependent upon 
the approval of lawyers as 


By Judge Robert P. Smith, Jr. 


expressed by modest financial 
contributions. 

For 2000 years the movement 
toward judicial independence of 
the Bar has been as imperceptible 
but as relentless as the movement of 
a glacier. To appreciate how far it 
has come, to see how powerfully 
the glacier has moved, one need 
only consider the relationship 
between lawyers and magistrates in 
the empire period of Rome, during 
the 200 years between the reign of 
Augustus and that of Adrian, ending 
in 1? A.D. In that time the power 
of the judicial system was in the 
hands of the jurists — lawyers — 
who held no authority whatever 
from the state but whose opinions 
were given the force of law by the 
minor state officials who were the 
primitive magistrates. The 
principal body of law, the Responsa 
Prudentum, was the collected 
opinions of distinguished lawyers 
speaking from the authority of their 
own distinction and from that 
alone.! 

It is characteristic of human 
behavior that every promulgation 
of new policy, done to accomplish 
some undoubted benefit, tends to 
generate unpredictable influences 
which threaten not only to cancel 
the benefit but to undermine values 
which were never called into 
question in the first instance. The 
promulgation of a national policy of 
welfare for the unemployed comes 
to mind as one demonstration of 
that truth. The national decision to 
send modest military support to a 


friendly regime in South Vietnam 
was another. The recent decision to 
liberate appellate judges from 
dependence on lawyers may be 
another. 


We cannot know exactly what 
motivated Caesar Augustus to 
authorize the more distinguished 
jurists to put his seal on their 
opinions. Nor can we know exactly 
why he later thought it a good idea 
to appoint some of those jurists as 
magistrates. Perhaps Caesar meant 
only to encourage and inspire the 
work of the jurists. The ultimate 
effect, of course, was to bring them 
and their influence under the 
umbrella of the state’s authority. 
And whereas the judiciary began as 
no more than a “cycle of offices 
briskly circulating among the 
leaders of the bar,” as Henry 


Robert P. Smith, Jr., is judge of the First 
District Court of Appeal, Tallahassee. He 


presented this address to the Board of 
Governors of The Florida Bar on November 
12. 
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Sumner Maine described it,? it of 
course became a permanent 
vocation claiming to be the source 
of law, the expression of law, the 
authority of law. 


Thus the magistrate, formerly 
dependent on the lawyer as a source 
of knowledge and authority, turned 
the tables; and the lawyer, once the 
head and heart of the judicial 
system, became merely a useful 
appendage, referred to as “an arm 
of the court.” It is a measure of the 
distance that the glacier has moved, 
imperceptibly yet relentlessly, that 
in our time Florida lawyers, seeking 
to integrate their scattered affairs, 
went with petitions to the supreme 
magistrates? and asked them to 
invoke inherent power to give back 
to the lawyers, on a short leash, 
some of the authority which the first 
magistrates acquired from the 
lawyers, and from no other source. 
It is a measure of the distance the 
glacier has moved to read the 
decision of our Supreme Court, 
rendered in March of this year, 
authorizing The Florida Bar to 
institute disciplinary proceedings 
against an attorney for unprofes- 
sional conduct allegedly committed 
while a judge. A dissent expressed 
fears that a resentful Bar might seek 
to discipline one who, while serving 
as a judge, was merely 
“incompetent, autocratic [or] lazy.” 
The majority gave reassurance that 
the Bar is historically but an “arm of 
the court,” which could control 
such excesses. 


Given the judicial view of history 
and the conventional wisdom that 
the first lawyer was carved out of a 
judge’s rib, that the lawyer is 
accountable to the judge and not 
vice versa, it is hardly surprising 
that, in the federal system, it is now 
proposed by the Chief Justice, 
himself the personification of 
startling administrative power, that 
there be a federal examination into 
the qualifications of lawyers, 
already regularly examined and 
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licensed by the states, whose clients 
wish their representation in federal 
courts. The committee appointed 
to respond to the need perceived by 
the Chief Justice is composed of six 
educators, six practicing lawyers, 
and twelve federal judges. 


Thus the inexorable drive toward 
judicial independence of the Bar 
has now combined with a second 
powerful influence which, in 
response to the laws of human 
behavior, threatens the very judicial 
independence we sought to serve 
by lessening the dependence of 
judges on lawyers. In place of the 
discarded scheme of horizontal 
accountability and dependence of 
judges upon the esteem of their 
colleagues at the bar, there is now 
developing within the judiciary a 
sense of vertical dependency. 
responsibility and response — a 
system of accountability in which 
power flows to, and rewards and 
punishment flow from, the top, 
notably from the Chief Justice and 
a growing cadre of administrators 
and managers who are accountable 
to the Chief Justice. 


This phenomenon in the federal 
system is already fairly obvious: the 
Chief Justice asserts the existence of 
some profound national problem 
affecting the judicial system such 
as, say, the incompetence of many 
lawyers; he invokes powers 
considered to be _ inherent, 
establishes a committee to respond 
to the problem, and funds it with 
resources available to the Chief 
Justice as administrator; the 
committee is loaded with lesser 
judges of the same system, persons 
of unquestioned ability and 
integrity who know it is more fun 
and vocationally more promising to 
be associated with great policy- 
making than to read advance sheets 
and decide individual cases; and, in 
exchange for recognition and 
influence thus delivered by the 
Chief Justice to the committee, they 
in turn happily confirm in the 


Chief Justice the inherent power he 
claims. 

Lest I be mistaken as engaging in 
the popular pastime of kicking 
around the federal judiciary, let me 
quickly add that the same 
movement toward vertical 
realignment of judicial responsibi- 
lity is at work in Florida. A rule is 
now under consideration by our 
Supreme Court, predicated no 
doubt upon inherent powers, for it 
surely has no source in Article V of 
the Constitution, which would 
declare, “All matters directly 
affecting a judicial officer in 
carrying out his or her judicial 
function . . . shall be the direct 
responsibility of the chief judge of 
the court of which he is a member 
and the Chief Justice.” The glacier, 
Cardozo said in another context, 
still moves.® 

Vertical realignment of judicial 
accountability is now made 
possible, first, because judicial 
administration is where the action is 
for judges these days, and the 
combination of administrative 
resources and judicial authority has 
a potential power rivaling that 
attributed by Eisenhower to the 
industrial-military complex; and 
second, because deterioration of 
the lawyer’s position as the essential 
constituency of the judiciary, those 
to whom judges naturally look for 
approval, reproof, guidance and, 
yes, advancement, is creating a 
vacuum that will be filled. Judges, 
no less than other men and women 
in positions of responsibility, 
indeed no less than children, will 
seek for and, despite any obstacles, 
find a constituency. 


Influence of the Lawyer 


I must affirm that you still have in 
your hands the tools to preserve and 
enhance the essential influence of 
the private lawyer upon the public 
judicial system. If you have the will, 
you have the means to preserve 
what remains of the magistrate’s 
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JUDICIAL SUPREMACY 


ancient dependence upon the 
beneficial influence of the jurist. 
Let me mention those oppor- 
tunities: 

First, your judicial poll must be 
strengthened and perfected. You 
are diligently at work on that, and I 
can only urge you to give it your 
utmost priority of attention and 
effort. 

Second, you must strive for the 
initiative in proposing changes in 
the judicial system which will 
preserve the best of it, yet permit its 
adaptation to today’s needs. 
Remembering my own horror at 
the proposal in the Middle District 
of Florida for pretrial stipulations 
and conferences, at the proposed 
reduction in oral argument time in 
the District Court of Appeal from 
30 to 20 minutes, and at the 
proposed omnibus discovery 
procedures for federal criminal 
cases, I know how difficult it is for 
lawyers to accept, let alone 
propose, meaningful changes in the 


judicial process. It is too true, as 
Roscoe Pound said in 1926, that 
there is little to deter needed change 
in the judicial system except “those 
familiar, vague and_ general 
prophesies of disaster with which in 
all cases our best lawyers have 
always greeted any project with 
which they were unfamiliar.” 

Third, recognizing how unlikely 
it is that any substantial part of the 
power surrendered by the jurists to 
the magistrates can now be 
reclaimed from that source, it 
behooves you to draw on a new 
source of authority. If you are stuck 
with being an arm of the court in 
dealing with the public, why not 
also become an arm of the public in 
dealing with the courts? To attain 
that end, why not broaden the base 
of your representation by sharing 
your authority with nonlawyers in 
matters affecting the public 
interest? Why not add to the Board 
of Governors six or eight 
representatives of the legislature, 
the press, business and other 
interest groups now outside the 
profession and outside your 
decision-making process? 

Fourth, you must solidify your 
relationship with the educational 
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community. Your educational 
program in the public schools is 
brilliantly conceived. But you must 
take affirmative steps to shore up 
your relations with the legal 
education community, which is 
already being drawn into vertical 
alignment with the judiciary by the 
familiar means of appointments to 
great task forces, charged with 
formulating great policies. Dick 
Julin of the University of Florida is 
a member of Chief Justice Burger’s 
admission standards committee, as 
is Judge Larry King of Miami. You 
must identify yourselves to them as 
their constituents. 

And finally, while striving for 
such causes as your separate 
interests dictate, be it expanded 
liability in tort or less of it, no-fault 
automobile insurance or none, 
restrictions on medical malpractice 
litigation or the opposite, whatever 
your private notions of justice may 
be, you must preserve at all cost that 
essential regard for your brother 
and sister lawyers whose advocacy 
is different. Nothing will hasten 
deterioration of the Bar’s influence 
more than denunciation before the 
public, before judges and before 
juries of lawyers whose vocation it 
is to espouse interests opposed to 
your own. It is wrong for the term 
“trial lawyer” to become in the 
public mind a reference to trial 
lawyers who represent particular 
kinds of clients. 

Sitting down now, I must 
anticipate the feelings some may 
have that this preaching of mine is 
an unseemly insubordination by a 
lesser judge or, perhaps, excessive 
pandering to the interests of 
lawyers. That is the contradiction I 
preach. I do beg the pardon of those 
critics, but I must say also that the 
discomfort they and I feel is also a 
measure of how far the glacier has 
moved. At least I have now made 
the most of my insubordination, 
and I need not preach this message 
again. And if I am never invited 
back, I shall content myself with 
assurance it is because I made my 
point, not because I didn't. Oo 
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Criminal Case Screening and 
Prosecution Alternatives 


Florida prosecutors have always 
had the primary responsibility for 
the intake and screening of criminal 
complaints. In conjunction with this 
responsibility, prosecutors have 
received an Article V generated 
mandate, enunciated in Rule 3.115, 
Florida Rules of Criminal 
Procedure, which states: 

The State Attorney shall provide the 
personnel or procedure for criminal intake in 
the Judicial system. 

This command has had a varying 
impact from circuit to circuit 
depending on such variables as 
population, crime rate, level of 
professionalism in local law 
enforcement and most importantly 
the individual state attorney’s 
philosophy of prosecution. 

Most prosecutors would 
probably like to see all cases in 
which they believe the defendant is 
guilty and deserving of 
punishment, and not amenable to 
tendering a guilty plea, submitted 
to a jury. This approach places the 
ultimate decisions as to fact and law 
where the system intended and the 
public expects them to be, and 
leaves the prosecutor in the 
enviable position of having 
“performed his duty” without 
exposure to criticism generated by 
plea bargaining or screening 
decisions. If this were the best of all 
worlds, the system could so 
function. The fact that this is not the 
best of all worlds was recognized 
by the Florida Supreme Court in an 
opinion filed February 4, 1974, In 
Re: Rule 3.131 (b) Florida Rules of 
Criminal Procedure, 289 So.2d 3 
(Fla. 1974) which stated in part: 


... before filing an Information, every State 
Attomey should not only seek probable 
cause in his investigation, but also determine 
the possibility of proving the case beyond 
and to the exclusion of every reasonable 
doubt. 


In our own Ninth Judicial Circuit, 
State Attorney Robert Eagan has 
formulated intake policies in 
consonance with In Re: Rule 3.131 
(b), Florida Rules of Criminal 
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By Lawson L. Lamar and Frank J. Bankowitz 


Procedure. This procedure allows 
full prosecution of those who 
deserve it and provides effective 
nonjudicial alternatives to 
traditional case disposition in those 
cases which merit such treatment. 
This short article will relate some of 
our experiences in applying limited 
prosecutorial and court resources in 
the Ninth Judicial Circuit. 

In early 1973 it became apparent 
that the court system, despite 
operating some nights and 
weekends, could not cope with the 
load imposed by the state attorney’s 
filing of felony cases on a probable 
cause “full prosecution” basis. It 
was also abundantly clear that the 
grossly overloaded parole and 
probation case workers were 
having little if any impact on 
reducing recidivism, even among 
first offenders where some benefit 
should be expected. 


Pretrial Diversion 


One method of slightly reducing 
the court caseload and significantly 
reducing recidivism among first 
offenders presented itself in the 
form of a federally funded pretrial 
diversion program in which we 
have participated for the last three 
years. 

The concept of pretrial diversion 
is simple; however, its application 
requires care. Those persons 
initially interviewed must meet 
certain criteria even before an 
initial interview by an_ intake 
counselor working with the 
program. One of the foremost 
requirements is that the crime be of 
a nonviolent type and the use of any 
type of weapon would mean an 
automatic rejection. Also, the 
diversion client is usually the 
youthful offender, ranging in age 
from 18 to 30 years old; this is not to 
say those over 30 years of age are 
automatically barred from the 
program. It has been proved that 
those over 30 are generally less 
amenable to the type of counseling 
which the program provides. The 


criminal law 


intake counselor working for the 
pretrial diversion program through 
the office of court alternatives 
speaks to the potential client, 
usually at the time of arrest or 
makes a determination if the 
accused has a “good attitude,” 
which would make him amenable 
to rehabilitative supervision. The 
counselor will also look to the basis 
of the problem of each person and 
to whether this problem is related to 
an unemployment or underemploy- 
ment situation. 

One of the main thrusts of the 
program is to provide vocational 
skills and jobs at a level which 
allows self-respect and lessens the 
temptation to “rip off” the system. 
After being preliminarily accepted 
by the program screening 
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counselor, the potential client is 
identified to the prosecutor's office 
where his first offender status is 
verified. At this juncture, the 
arresting officer is queried as to the 
defendant’s attitude and behavior, 
and also the victim, if any, is 
queried. The intake attorney in the 
state attorney's office makes a final 
and somewhat subjective decision 
as to whether or not the defendant is 
to be given the opportunity to 
become a client. 

If the defendant accepts, he 
enters into a contract with the state 
attorney wherein he agrees to 
cooperate with his counselor for a 
period of at least one year and 
waives his right to a speedy trial. 

At this point the prospective 
client meets with his counselor, a 
representative of the state 
attorney's office and an assistant 
public defender to sign his contract. 
The assistant public defender is 
present at contract signings to 
explain the provisions of the 
contract to the client. During this 


meeting the contract is explained in 
depth and the client is advised that 
under the contract if he does not 
successfully complete the program, 
the diversion will be revoked and 
he will be prosecuted on the 
pending charge as well as any new 
charges. 

Due process protections of the 
defendant’s rights are provided by 
the contract, which places the 
power to revoke or amend his 
participation in the hands of a 
board made up of pretrial diversion 
program staff, an assistant public 
defender and an assistant state 
attorney. 

If the client is not revoked due to 
lack of cooperation or the 
commission of a new crime and the 
program staff recommends a 
successful termination, the intake 
state attorney will move the court to 
dismiss the complaint without ever 
having initiated formal charges. 

There are strong motivational 
forces inherent in this program 
which range on the one hand from 
full prosecution if revoked, to a 
“clean record’’ and full 
employment if successful, 
combined with stern and skillful 
counseling. 
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Statistically the program has 
been extremely successful as can be 
shown by the following data 
compiled for the year ending 
September 1, 1976. The cases 
successfully completed and closed 
number 386; unsuccessful clients, 
30; current active cases, 82. The cost 
of supervising a felony case for the 
year was $82 and the cost of 
misdemeanor supervision was $46. 

As can be observed by these 
figures, this program has not only 
been successful beyond our hopes 
but has saved the court system vast 
sums of money. 


Citizens Dispute Settlement 


One other somewhat similar 
program has proven successful in 
misdemeanor cases and is known as 
citizens dispute settlement. This 
program was initiated with an 
American Bar Association grant to 
the Orange County Bar Association. 
Briefly, the police officer or state 
attorney’s intake assistant may refer 
misdemeanor cases based on 
interpersonal problems such as 
husband-wife fights, neighborhood 
disputes, excessive noise, etc., to 
volunteer Bar members who 
attempt to solve the problems 
through arbitration. If the clients 
choose not to constructively 
participate in “C.D.S.,” they are 
referred for normal prosecution. 
This class of case usually is more 
permanently ameliorated by 
arbitration than by traditional 
misdemeanor sentences. Through 
the volunteer efforts of the Bar, thus 
far “C.D.S.” is considered 
successful. 


Intake Screening 


Despite the success of pretrial 
diversion and citizens dispute 
settlement programs, the greatest 
streamlining of the criminal court 
load in this circuit has been effected 
through intensive intake screening 
in consonance with the dictates of 
In Re: Rule 3.131 (b), Florida Rules 
of Criminal Procedure. 

In order to facilitate this higher 
charging standard, a circuitwide 
intake rule was drafted and 
promulgated. This detailed 
document requires law enforce- 
ment to provide an inventory of 
sworn victim and witness 
statements, lab reports, fingerprint 
comparisons, narrative reports, 
diagrams, photographs, and other 
data within specific time frames for 
prosecutorial decision making 
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provided by Rule 3.131, Fla. R. 
Crim. P., which, of course, was the 
Florida Supreme Court’s response 
to Gerstein v. Pugh, 420 U.S. 103 
(1975). 

This local intake rule mandates a 
high level of professionalism from 
law enforcement; a _ level of 
professionalism that allows the state 
attorney's intake personnel to 
examine objectively the facts and 
not just accept the officer’s 
conclusions. 

Some attorneys were skeptical of 
the ability or willingness of law 
enforcement to provide a_ high 
quality product within the time 
frames allowed. Local law 
enforcement executives have, by 
and large, risen to the task and have 
required their line officers and 
detectives to comply with the rule. 
Additionally, the state attorney’s 
office has donated hundreds of 
instructional hours to local agencies 
to increase police skills and 
police/ prosecutor cooperation. 


Police Liaison Officers and 
Evidence Screening 


Another significant contribution 
to case quality has been provided 
through the use of police liaison 
officers for major departments. 
Police liaison officers are skilled 
police officers on assignment to the 
prosecutor’s office whose function 
it is to provide quality control 
checks on cases as well as assuring 
their timely submission. In the 
event a case is deficient in some 
aspect that might be correctable 
through further police work, the 
state attorney’s intake assistant with 
responsibility for that particular 
agency requests the data through 
the liaison officer. If the data is not 
provided timely, a “no informa- 
tion” notice is entered. These 
officers also save thousands of 
police hours through management 
of police witness appearances. This 
savings alone is usually enough to 
convince police executives to assign 
officers to this duty. 

Another aspect of case screening 
that has had a great impact on 
prosecutions and the courts 
generally is our practice of 
suppressing that evidence which 
the court would suppress at a later 
proceeding. During 1972, 
suppression hearings were a major 
workload factor in this circuit; now 
they are almost rare. Close 
police/prosecutor liaison and 
prosecutor-conducted police 
training have also remarkably 


reduced the occurrence of police 
error that would result in case 
rejection by the state attorney’s 
intake assistant or the courts. The 
increase in law enforcement 
professionalism and open 
communication between law 
enforcement officers and_ the 
prosecutor has ushered in an era of 
more effective prosecution of 
criminal cases, which has decreased 
the actual number of cases which go 
to trial, thereby saving the judicial 
system innumerable man-hours as 
well as many thousands of taxpayer 
dollars. 

In conclusion, these programs 


have provided an effective 
alternative to the “full prosecution” 
theory of criminal law enforce- 
ment. Through the proper use of 
these pretrial programs and 
screening, the prosecutor can 
concentrate his efforts on those 
persons who have shown 
themselves to be beyond the scope 
of meaningful rehabilitation or who 
are otherwise deserving of 
aggressive prosecution, and afford 
to those who are amenable to 
guidance the opportunity to help 
themselves with the assistance of 
the criminal justice system as a 
whole. oO 
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By John R. Shuman 


Chapter 76-19, Laws of Florida, 
effective October 1, 1976, 
substantially amends Chapter 78, 
F.S., regarding prejudgment 
issuance of writs of replevin. The 
new law repeals those portions of 
the Florida replevin law which 
allowed a petitioner ex parte to 
obtain a temporary restraining 
order and a prejudgment writ of 
replevin upon a showing that the 
defendant would violate such 
restraining order.'In order to 
proceed ex parte, petitioner had to 
show by way of affidavit or 
otherwise that the defendant was 
engaging in, or about to engage in, 
conduct that might have placed the 
claimed property in danger of 
destruction, concealment, removal 
from the state, removal from the 
jurisdiction of the court, or transfer 
to an innocent purchaser, during the 
pendency of the action.? Petitioner 
was not required to post any type of 
bond as security for the payment of 
damages the defendant might 
sustain when the writ was 
wrongfully obtained.’ Once 
petitioner acquired temporary 
possession, conservative practition- 
ers scheduled an immediate hearing 
before the court issuing the writ in 
order to provide defendant with a 
post-taking hearing to show cause 
why the order directing issuance of 
the writ of replevin should not 
remain in full force and effect 
pending final hearing.‘ 

Chapter 76-19, Laws of Florida, 
substitutes a statutory scheme 
which allows the procurement of a 
prejudgment writ of replevin ex 
parte upon petitioner showing the 
nature of his claim, amount thereof, 
if any, and the grounds relied upon 
for the issuance of the writ which 
must appear from specific facts 
shown by the verified petition or by 
separate affidavit of petitioner.® 
Then, and only then, might 
petitioner succeed in procuring said 
writ ex parte if the court finds that 
defendant is engaging in, or is about 
to engage in, conduct that may 


Florida’s New Replevin Law -- 
“A Constitutional Accommodation” 
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place the claimed property in 
danger of destruction, conceal- 
ment, waste, removal from the 
state, removal from the jurisdiction 
of the court, or transfer to an 
innocent purchaser, during the 
pendency of the action, or that the 
defendant has failed to make 
payment as agreed.® The statutory 
scheme requires petitioner to post 
bond in the amount of twice the 
value of the goods subject to the 
writ or twice the balance remaining 
due and owing, whichever is lesser, 
as determined by the court, as 
security for the payment of 
damages the defendant may sustain 
when the writ is obtained 
wrongfully.? The prejudgment writ 
shall only issue upon the signed 
order of a circuit or county court 
judge.’ Defendant may obtain 
release of the property seized under 
a prejudgment writ of replevin by 
posting bond, within five days after 
serving of the writ, in the amount of 
one and one-fourth the amount due 
and owing on the agreement, for 
the satisfaction of any judgment, 
which may be rendered against 
him.® Alternatively, defendant, by 
contradictory motion filed with the 
court within ten days after service 
of the writ, may obtain the 
dissolution of a prejudgment writ of 
replevin, unless the petitioner 
proves the grounds upon which the 
writ was issued.'!° The court is 
required to set down such motion 
for an immediate hearing.'! Defen- 
dant is allowed to recover as 
damages against the plaintiff his 
attorney's fees and costs if 
defendant prevails at the final 
hearing.!? 

The sagacious practitioner will 
ask upon what basis might this 
amendment constitutionally 
sustained. Does not this 
amendment seemingly fly in the 
face of all of the due process cases 
which struck down state statutes 
which denied one notice and an 
opportunity to be heard before 
being deprived of property?! In 


business 


the case of Mitchell v. W. T. Grant 
Co.'4 the United States Supreme 
Court upheld a _ Louisiana 
sequestration'> procedure which 
authorized prejudgment issuance 
of writs of sequestration ex parte on 
the theory that the procedure as a 
whole effected a “constitutional 
accommodation of the respective 
interests of buyer and seller”!® by 
providing for judicial control of the 
process from beginning to end. 
Under the Louisiana procedure 
when one claims the ownership or 
right to possession of property or a 
mortgage lien, or privilege thereon, 
he may have the property seized 
under a writ of sequestration if it is 
within the power of the defendant 
to conceal, dispose of, or waste the 
property or the revenues 
therefrom, or remove the property 
from the parish, during the 
pendency of the action.!” 
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More specifically, Article 3501 
provides that the writ...shall issue 
only when the nature of the claim 
and the amount thereof, if any, and 
the grounds relied upon for the 
issuance of the writ clearly appear 
from specific facts shown by the 
petition verified by, or by the 
separate affidavit of the petitioner, 


his counsel or agent.'* In the parish 
where this case arose, Article 281 
required the clear showing to be 
made to a judge and the writ would 
issue only upon his authorization 
and only after the creditor seeking 
the writ filed a_ sufficient 
bond.!® Although said writ is 
obtainable ex parte the statute 
entitles the debtor immediately to 
seek dissolution of the writ which 
must be ordered unless the creditor 
“proves the grounds upon which 
the writ was issued,”° i.e., the 
existence of the debt, lien, 
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delinquency, and whether it is 
within the power of the defendant 
to conceal, dispose of, or waste the 
property or the revenues 
therefrom, or remove the property 
from the parish, during the 
pendency of the action,?! failing 
which the court may order a return 
of the property and assess damages 
in favor of the debtor, including 
attorneys’ fees.2? Alternatively, the 
debtor may regain possession by 
filing his own forthcoming bond. 

Mr. Justice White, who delivered 
the majority opinion of the 
Supreme Court in Mitchell v. W. T. 
Grant Co., said “in our view, this 
statutory procedure effects a 
constitutional accommodation of 
the conflicting interests of the 
parties.”4 

Comparing the above Louisiana 
procedure and the new Florida 
procedure the reader will readily 
see that they are comparable. The 
only glaring difference, which is no 
difference in substance at all, 
concerns the grounds relied upon 
for issuance of the writ, or that 
which the court must find before 
ordering issuance of the writ. Both 
statutes narrow the first of two 
required issues to the nature of the 
claim and the amount thereof, if 
any, or the existence of the debt, 
lien and delinquency. 


Regarding the second issue, 
Louisiana allows sequestration if it 
is within the power of the 
defendant to conceal, dispose of, or 
waste the property or the revenues 
therefrom, or remove the property 
from the parish, during the 
pendency of the action. The 
Florida amendment allows the writ 
to issue only if the plaintiff shows 
and the court finds that the 
defendant is engaging in conduct 
that may place the claimed 
property in danger of destruction, 
concealment, waste, removal from 
the state, removal from _ the 
jurisdiction of the court, or transfer 
to an innocent purchaser, during the 
pendency of the action, or that the 
defendant has failed to make 
payment as agreed.* The latter 
underscored ground is synonomous 
with Louisiana’s procedure which 
only practically requires proof of 
the debt, lien and delinquency. 
Mere proof of possession of the 
collateral in the hands of the 
defendant necessarily meets 
Louisiana’s additional requirement 
that it must be within the power of 
the defendant to conceal, dispose 
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of.... Since Florida requires in a 
complaint for replevin a statement 
that the property is wrongfully 
detained by the defendant, there is 
no real difference in Louisiana and 
Florida procedures.2’ 


Since the ground for issuance of a 
prejudgment writ of replevin “or 
that the defendant has failed to 
make payment as agreed” is less 
restrictive than the ground that the 
defendant is engaging in conduct 
that may place the claimed 
property in danger of destruction..., 
it is safe to say that Florida has 
liberalized the grounds on which a 
prejudgment writ of replevin might 
be obtained ex parte. 

The ground for issuance of a 
prejudgment writ of replevin “that 
the defendant is engaging in 
conduct that may place the claimed 
property in danger of destruc- 
tion...” is merely a continuation of 
Florida’s 1973 amendment to its 
replevin law (Chapter 73-20, Laws 
of Florida) which itself was merely 
the outgrowth of the “extraordinary 
situation” sanctioned by Fuentes v. 
Shevin.* 


A very discerning practitioner 
might ask whether North Georgia 
Finishing v. Di-Chem, 419 U.S. 601 


(1975), decided after Mitchell v. W. 
T. Grant Co., and which struck 
down Georgia’s prejudgment 
garnishment statute, constitutes a 
reversal of the United States 
Supreme Court’s position as 
enunciated in Mitchell v. W. T. 
Grant Co., and, therefore, would 
render Florida’s new amendment 
unconstitutional. 


Mr. Justice White, who delivered 
the majority opinion of the Court, 
said that Georgia’s prejudgment 
garnishment statute was unconstitu- 
tional since it had none of the saving 
characteristics of the Louisiana 
sequestration statute such as: (a) 
requiring the writ to be issued by a 
judicial officer who would base his 
decision upon an affidavit which 
would go beyond mere conclusion- 
ary allegations and clearly set forth 
facts entitling the creditor to a 
prejudgment remedy; (b) mandate 
an immediate hearing after seizure 
and provide for dissolution of the 
writ absent proof by the creditor of 
the grounds on which the writ was 
issued; and (c) provide adequate 
security for the defendant in the 
form of a bond. 


Based upon the foregoing, it is 
my opinion that the United States 


Supreme Court did not recede from 
its Mitchell v. W. T. Grant Co., 
opinion. Rather it renewed its spirit 
and put the world on notice that 
prejudgment remedies which 
might be effectuated without prior 
notice and a hearing will be 
tolerated as compromises in 
debtor-creditor relations so long as 
implementing statutes are carefully 
drawn to satisfy the Supreme 
Court’s saving characteristics as 
outlined above in its North Georgia 
Finishing v. Di-Chem opinion. 
Just prior to submission of this 
article to The Florida Bar Journal 
for publication, the United States 
Court of Appeals for the Fifth 
Circuit reversed Brown v. Liberty 
Loan Corp. of Duval®?* and ruled 
Florida’s post-garnishment 
law not violative of the due 
process clause of the 14th 
amendment. The court held that the 
state’s interest in speedy justice or a 
creditor's interest in getting his 
money from the debtor outweighs 
the debtor’s interest. Of particular 
note is the court’s emphasis on a 
balancing test rather than an 
analysis of the inherent statutory 
safeguards of the garnishment 
procedure. Oo 
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FOOTNOTES 


' Repealed statutes are Fra. Start. 
§§78.069 and 78.073. 

2 Repealed Fa. Stat. §78.069. 

3. Ch. 73-20, Laws of Florida, effective 
October 1, 1973. 

4 The statutory scheme added by Fla. 
Laws 1973, ch. 73-20, effective October 1, 
1973, was unclear in the necessity for 
scheduling a post-taking hearing to show 
cause in a situation in which a writ in 
emergency was issued pursuant to repealed 
Stat. §78.073. 

5 Fla. Laws 1976, ch. 76-19, §1(§78.068( 

6 Fla. Laws 1976, ch. 76-19, §1(§78.068( 

7 Fla. Laws 1976, ch. 76-19, §1(§78.068( 

5 Fla. Laws 1976, ch. 76-19, §1(§78.068( 

9 Fla. Laws 1976, ch. 76-19, §1(§78.068( 

'©Fla. Laws 1976, ch. 76-19, 
§1(§78.068(6)). 

1! Fla. Laws 


1)). 
2)). 
3). 
5)). 
4)). 


1976, 


ch. 76-19, 


Applicability of the UCC to a Guarantor 


By Richard B. Schwalbe 


An unconditional guaranty of 
payment normally contains 
numerous provisions for the benefit 
of the creditor. Such provisions are 
valid and effective and typically 
provide that without notice to or 
consent of the guarantor (a) the 
creditor may release any security 
for the indebtedness guaranteed;! 
(b) the creditor may modify or 
amend any documents relating to 
the indebtedness;? (c) the creditor 
may release any party liable on the 
indebtedness; (d) the creditor may 
proceed against any party liable on 
the indebtedness or any collateral 
securing the indebtedness in any 
order;* and (e) the creditor may 
extend the time for payment of the 
indebtedness.® 

Other provisions generally 
include (a) a waiver by guarantor of 
notice from the creditor to the 
guarantor of default by the 
principal;’ (b) a waiver by 
guarantor of his subrogation rights 
at any time inuring to his benefit;’ 
(c) subordination of all debt owing 
from the principal to the guarantor 
to the indebtedness guaranteed;§ 
and (d) a waiver of any statute of 
limitations applicable to the 
guaranty.® 

In the recent case of Hepworth v. 
Orlando Bank & Trust Company,'° 
the Fourth District Court of Appeal 
held that a guarantor is a “debtor” 
within the meaning of Article 9 of 
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§1(§78.068(6)). 
12 Fla. Laws 1976, ch. 76-19, §2 amending 
Start. 78.20. 


13 The following constitutes some of the 
more renowned cases but is not an 
exhaustive list: Snaidach v. Family Finance 
Corporation, 395 U.S. 337 (1969); Fuentes v. 
Shevin, 407 U.S. 67 (1972); North Georgia 
Finishing v. Di-Chem, 419 U.S. 601 (1975); 
Bunton v. First National Bank of Tampa, 394 
F. Supp. 793 (M.D. Fla. 1975) [wherein 
Florida’s prejudgment garnishment statute 
was held unconstitutional]; Brown v. Liberty 
Loan Corp. of Duval, 392 F. Supp. 1023 
(M.D. Fla. 1975) [wherein  Florida’s 
postjudgment garnishment procedures 
which permit issuance of writs of 
garnishment on judgment debtor's employer 
by clerk of court without prior notice to the 
debtor and without opportunity for debtor 
to contest validity of the garmishment or 
assert exemptions to which he may be 
entitled including exemption for money due 
for personal labor or services of the debtor 
who is head of a family residing in the state, 
were held to be violative of the due process 
clause of the 14th amendment]; c. f. Amett v. 


the Uniform Commercial Code 
(Code) and thus must receive 
reasonable notification prior to the 
disposition of the collateral 
securing the indebtedness 
guaranteed as a prerequisite to the 
entry of a deficiency judgment 
against the guarantor. The issue of 
waiver by the guarantor of a notice 
of sale of the collateral by the 
creditor was not discussed, but 
since the court held that the 
guarantor was a “debtor” within the 
meaning of the Code, any waiver 
by the guarantor of notice of sale of 
the collateral would be 
ineffectual.!! 

In the case of American Bank of 
Commerce v. Covolo,'? the New 
Mexico Supreme Court applied the 
provisions of §1.102(3) of the 
Code!’ to provisions in a guaranty, 
and stated at page 1298:...The 
Guarantors waive their rights to subrogation, 
the very right they now claim was impaired, 
and waive and release any claims to the 
security and “any benefit of, and any right to 
participate in any security now or hereafter 
held by Bank.” The Bank has the right to 
“waive and release” the security at any time 
without the waiver or release affecting the 
Guarantors’ obligation to pay. We find 
nothing inherently unreasonable in the terms 
of the guaranty agreement. 

Hepworth and_ particularly 
Covolo point up the fact that the 
typical provisions benefiting the 
creditor in an unconditional 
guaranty of payment may now be 
subject to the scrutiny of a court 


Kennedy, 94 S.Ct. 1633 (1974) [wherein U.S. 
Supreme Court upheld O.E.O. statutory 
procedure which allowed dismissal of a 
federal employee for cause prior to an 
adversary hearing]. 

14 416 U.S. 600, (1974). 

15 Louisiana's Napoleonic Code term for 
Florida’s statutory replevin. 

16 416 U.S. 600, 610 (1974). 

'7 La. Cope Civ. P. art. 3501 and 3571. 

'8 Td., art. 3501. 

19 Td., art. 281, 3501 and 3574. 

20 Td., art. 3506. 

21 Td., art. 3501 and 3571. 

22 Td., art. 3506. 

23 Td., art. 3507 and 3508. 

24 Mitchell v. W. T. Grant Co., 416 U.S. 
600, 607 (1974). 

2 La. Cope Cv. P. art. 3571. 

26 Fla. Laws 1976,ch. 76-19, §1(§78.068(2)). 

27 Stat. §78.055(3). 

28 Fuentes v. Shevin, 407 U.S. 67,82, 90,91, 
92 (1972). 

29 2d __., (5th Cir. 1976), Case No. 
75-1460 reversing 392 F. Supp. 1023 (M.D. 
Fla. 1975). See note 13. 

30 Fia. Stat. §§77.01, 77.03 and 222.12. 


applying the reasonableness test as 
contained in the Code ' and thus 
the validity of such provisions could 
now be subject to question. 
Therefore, before relying on the 
typical provisions benefiting the 
creditor in an _ unconditional 
guaranty of payment, counsel 
should carefully consider the 
impact of the “reasonableness” 
provisions of the Code. Obviously 
one safe course of action would be 
to request consent of the guarantor 
to any proposed action by the 
creditor which would affect the 
rights and obligations of the 
guarantor under the guaranty. 
With respect to enforcement of 
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his rights against the guarantor, the 
creditor could proceed by direct 
judicial action against the 
guarantor’ who, upon receiving 
transfer of the collateral from the 
creditor or becoming subrogated to 
rights of the creditor, thereafter has 
the rights and duties of the creditor 
as a secured party under the Code.!® 
If the creditor elects to proceed 
against the collateral he should, of 
course, give reasonable notice 
under the Code to the guarantor in 
accordance with the decision in 
Hepworth, notwithstanding that 
the guarantor may have waived 
such notice in the guaranty. oO 


FOOTNOTES 


! United States v. Immordino, 386 F. 
Supp. 611 (Col. 1974); American Bank of 
Commerce v. Covolo, 540 P.2d 1294 (N.M. 
1975). 

2 First Commercial Corp. v. Geter, 547 
P.2d 1291 (Col. Ct. App. 1976); See Chris 
Craft Industries, Inc. v. Valkenberg, 267 
So.2d 642 (Fla. 1972). 


3 United States v. Immordino, supra note 
1; Franklin National Bank v. Skeist, 373 
N.Y.S.2d 869 (Sup. Ct. App. Div. lst Dept. 
1975). 

4 First Commercial Corp. v. Geter, supra 
note 2; Schick v. Browarnik, 121 So.2d 690 
(Fla. 3d DCA 1960) (as to first proceeding 
against a party); Union Bank v. Ross, 126 
Cal. Rptr. (Ct. App. 2d Dist. 1976) (as to first 
proceeding against collateral); Tri-South 
Mortgage Investors v. Fountain, 221 S.E.2d 
861 (S.C. 1976) (as to first proceeding against 
collateral); Cf. Fegley v. Jennings, 32 So. 873 
(Fla. 1902). 


5 Chris Craft Industries, Inc. v. 
Valkenberg, supra note 2; Morton v. 
Mercantile National Bank of Miami Beach, 
185 So.2d (Fla. 3d DCA 1966). 


6 Cf. Anderson v. Trade Winds 
Enterprises Corp., 241 So.2d 174 (Fla. 4th 
DCA 1970). 

* American Bank of Commerce v. Covolo, 
supra note 1; the importance of this provision 
is indicated in Miami Mortgage & Guaranty 
Co. v. Drawdy, 127 So. 323 (Fla. 1930) which 
held that a guarantor partially satisfying the 
guaranteed debt is subrogated pro tanto to 
the security held by the creditor with the 
right to enforce subrogation by partial 
foreclosure of the mortgage securing the 
guaranteed debt; 73 Am. Jur. 2d, 
Subrogation §132 (1974). 


5 No cases were found validating this 
provision but since subordination 
agreements are generally valid, this 
provision would be desirable in case of the 
bankruptcy of the principal. 

9 There are no reported Florida cases on 
this point. Fa. Stat. §95.03 (1975) expressly 
provides that any contract provision 
shortening the applicable limitations period 
is void. Since there is no statutory prohibition 
of contracting to lengthen the limitations 
period, the maxim of expressio unis est 
exclusio alterius might be invoked to support 
the proposition that two parties may 
contract to lengthen the limitations period. 
Decisions permitting waiver are Dexter v. 
Pierson, 214 Cal. 247, 4 P.2d 932 (1931); 
Simpson v. Hudson County National Bank, 
141 N.J. Eq. 353, 57 A.2d 473 (1948). 
Decisions refusing to enforce contractual 
provisions waiving the statute of limitations 
are Ross v. Ross, 96 Ariz. 249, 393 P.2d 933 
(1964); First National Bank of La Junta v. 
Mock, 70 Col. 517, 203 P. 272 (1921); 
Simpson v. McDonald, 142 Tex. 444, 179 
S.W. 2d 239 (1944). 

10 323 So. 2d 41, (Fla. 4th DCA 1975). 

"Fra. Stat. §679.501(3) (1975). 

12 Supra, Note 1. 

'3 Fra. Stat. §671.102 (3) (1975). 

'4 Thid. 

Fra. Stat. §679.501(1) (1975). 

'6 FLa. Stat. §679.504(5) (1975). 
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News and Notes 


COLLIER COUNTY SEMINAR .... Seventy-five 
attorneys, legal secretaries and Realtors from Collier 
and Lee Counties were present at the Beach Club 
Hotel in Naples on October 30 for a real property 
seminar conducted by The Fund. Robert H. 
Threadgill, vice president and chief title attorney, 
presented a real property workshop which included 
a history of real property practice in Florida, the 
purpose and development of The Fund and the role 
of an attorney and his secretary in real property 
practice. Following this, Mr. Threadgill reviewed 
techniques of real property examination and then 
led the group in the examination of a sample 
abstract. 

After lunch, Walter R. Beales III, Fund assistant 
vice president, discussed recent Florida decisions 
affecting real property law. 

The seminar was jointly sponsored by the Collier 
County Legal Secretaries Association and the Collier 
County Bar Association. 


TEXAS BLITZ SPONSORED BY ABA’S LTGF 
COMMITTEE ... To assist the State Bar of Texas in 
its efforts to establish a bar-related fund in that state, 
representatives from the National Fund, National 
Conference of Bar-Related Title Insurers, and the 
ABA’s Lawyers’ Title Guaranty Fund Committee 
presented the fund concept to bar associations in 
nine Texas cities on October 7. Florida Fund 
President Paul B. Comstock participated in the 
Texas blitz and spoke to the local bar association in 
Lubbock, Texas. 


TITLE NOTE BY A FUND ATTORNEY ... “What 
Is a State Road?” 

Most Murphy tax deeds contain a reservation by 
the State of Florida for a 200-foot right-of-way, 100 
feet on either side of the center line of any state road 
in existence at the time of the deed. The problem is 
determining whether a road through or abutting the 
property is a state road. 

The answer was not very difficult prior to August 
2, 1955. Ch.9311, Laws of 1923, established certain 
roads as state roads and Ch. 9312, Laws of 1923, 
defined state roads as any road which has been or 
may be established, declared and designated by the 
state road department or the legislature as a state 
road and of which the location of the line and right- 
of-way has been surveyed and fixed upon by the 
state road department or its duly authorized 
engineers and representatives. This was codified as 
Sec. 341.28, F.S. 1941, except that the power to 


Lawyers’ Title Guaranty Fund 


designate state roads was vested solely in the 
legislature and withdrawn from the state road 
department. This statute remained in effect until 
August 2, 1955, when Ch. 29965, Laws of Florida 
1955, became effective. Therefore, prior to that date 
a road adjoining a parcel conveyed by a Murphy 
deed could be identified as either a state road or not 
a state road by looking at the list in the statute or 
contacting the Trustees of the Internal Improvement 
Fund or the state road department. 

The statute passed in 1955 defines state roads as 
“all public roads open to travel by the public 
generally and dedicated to the public use, according 
to law or by prescription.” Under this statute any 
street or road which had been dedicated to the 
public and which was open for public travel would 
be included in the definition of public roads and 
should qualify for the road reservation in a Murphy 
deed. 


This statute was amended by Ch. 57-318, Laws of 
Florida, effective July 1, 1957, and codified as Sec. 
334.03 (19), F.S., which expanded on this definition 
by adding the following words: “and designated by 
the board or the commissioners as provided by law 
as parts of the state’s highway system.” Therefore, 
after July 1, 1957, it would appear that the state road 
not only had to be dedicated to the public and open 
to travel but also had to be designated as part of the 
state highway system by the state road board or the 
county commissioners of the county in which the 
road was located. However, this requirement of 
designation appears to conflict with Sec. 335.01, 
F.S., which was part of the 1955 statute and 
provided that all public roads open to travel by the 
public generally and dedicated to the public use are 
designated and declared to be state roads. This 
statute is still in effect and divides state roads into the 
following four classes: the state highway system, the 
state park road system, the state county road systems 
and the city street systems. There is no provision in 
this section of the statute requiring a designation by 
any official to make it a state road. 

Because of the conflicts between the definition in 


the two statutes, it would appear that since August 2, 
1955, any public road which has been dedicated to 


- the public and is open to travel by the public could 


be a state road as contemplated by the reservation in 
any Murphy deed issued subsequent to that date. 
Therefore, a release of the road reservation should 
be obtained whenever these facts appear 
applicable. 


By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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Inquiry: 


There is a matter which occurs 
regularly and for which I would 
appreciate an opinion. 

The electricity in the Florida 
Keys is supplied by the Florida 
Keys Electric Cooperative 
Association, Inc. My wife is a 
member of the cooperative as are 
all the other residents who use 
electricity in the Keys. At the same 
time, Florida Keys Electric 
Cooperative brings actions in 
county court for past due debts. 
The Cooperative issues shares 
which have monetary value based 
on the profits made by it. My 
question is whether it is improper 
for me to hear and consider cases 
brought by the Cooperative. 


Response: 


The committee has reviewed 
your inquiry with particular regard 
to Canon 3C which sets forth with 
particularity those circumstances 
and instances in which a judge must 
disqualify himself in a proceeding. 
A majority of the committee (7-2) is 
of the opinion that Canon 3C would 
not under the circumstances 
outlined in your letter require your 
disqualification in considering the 
cases brought before you involving 
the Florida Keys Electric 
Cooperative Association. Particu- 
larly, your attention is directed to 
Canon 3C(1)(C) and (D)(iii) which, 
in determining the financial interest 
in the subject matter in controversy, 
utilizes the phrase “substantially 
affected.” In other words, while all 
users of electricity in the Florida 
Keys who are thereby members of 
the cooperative would be affected 
by the outcome of any litigation 
involving the collection of past due 
debts, the committee is of the view 
that the person gaining or losing 
under such circumstances would 
not be “substantially affected” by 
the outcome of the proceeding 


within the contemplation of Canon 
3C. 


Summary of Opinions on Judicial Conduct 
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Two members of the committee, 
however, were of the view that you 
should recuse yourself in any case in 
which the association is a party and 
that another judge of the county 
court who is not a resident of the 
Florida Keys should properly 
handle any such cases. 

Inquiry: 

My son, age 23, a senior on the 
dean’s list, who is not residing in my 
household, has been employed for 
the summer by a Tampa law firm, 
comprised of highly professional 
and ethical attorneys, to assist them 
in moving into new offices and to 
perform various other non- 
discretionary chores. His salary will 
be nominal, being at or near the 
minimum wage level. He will, of 
course, have no legal or equitable 
interest in any business of the firm, 
nor will he participate in legal 
matters. I am pleased for him to 
have the association with these 
respected attorneys because it will 
provide him with limited but 
favorable exposure to our 
profession in which I hope he will 
become interested. 

I have carefully read Canon 3 of 
the Code of Judicial Conduct and 
camnot find any provision which 
might reasonably be interpreted to 
disqualify me in any case in which 
the attorneys involved are counsel. 
In such case, I have not the slightest 
misgiving concerning my ability to 
maintain complete impartiality, 
and would find it difficult to 
recognize the appearance of 
impropriety in the premises. 
However, with no wish to demean 
the court or burden your committee 
with seeming self-righteousness or 
personal trivia, but rather in an 
abundance of caution for the 
protection of all concerned in the 
present unfortunate milieu of some 
suspicion, criticism and ignorance 
of the judicial process generally, I 
am submitting the facts to your 
committee for such comment, if 


any, relating to the Code of Judicial 
Conduct as it may deem 
appropriate and helpful. 


Response: 


The committee has reviewed 
your inquiry in light of Canon 3C, 
Code of Judicial Conduct, which 
sets forth with particularity those 
circumstances and specific 
instances in which a judge must 
disqualify himself in a proceeding. 
A majority of the committee (7-1) is 
of the opinion that Canon 3C would 
not, under the fact and 
circumstances outlined in your 
letter, require your disqualification 
and that there would be no 
impropriety in your hearing cases in 
which the particular law firm is 
involved. 

One member of the committee, 
however, was of the opinion that 
you should disqualify yourself, or as 
an alternative, to advise all counsel 
in cases in which your son's 
employers are counsel to ascertain 
whether there would be any 
objections. 


Inquiry: 

What is the application of the 
Code of Judicial Conduct in 
connection with advertisements 
disseminated by a_ publishing 
company promoting the sale of a 
legal manual written by a member 
of the judiciary? Enclosed is a copy 
of the advertisement utilized by the 
publishing company which, in 
outlining the contents of the 
publication, prominently displays 
the author’s name and _ judicial 
position and, additionally, declares 
among other things that such 
publication is “A Must for Every 
Attorney Who Ever Takes an 
Appeal to the Florida District 
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Courts of Appeal or the Supreme 
Court of Florida.” 

Specifically, how does the 
committee respond on the 
following questions: 


(1) Is this type of advertising to 
promote the sale of the publication 
in question a violation of Canon 
2(A)(B) of the Code of Judicial 
Conduct by using the prestige of 
the judge’s office for his own 
personal gain and that of his 
publishers? 

(2) Could the prominent use of 
the judge’s name in advertising the 
sale of the publication authored by 
him create a conflict of interest 
under Canon 3(C) between 
attorneys who use and cite the 
judge’s publication as authority for 
their position in cases coming 
before him, and attorneys who are 
forced to take issue with the 
correctness of the provisions of the 
judge’s publication in order to 
support their position? 

(3) Does the judge’s act of writing 
the procedure manual for 
publication and sale fall within the 
permissible activities provided in 
Canon 4 of the Code? 


Response: 


In regard to Question No. 1 a 
majority of the committee (5-3) 
believes that the advertisement in 
question does not constitute a 
violation of Canon 2B, Code of 
Judicial Conduct, which provides, 
in part, that a judge “should not lend 
the prestige of his office to advance 
the private interest of others.” The 
majority calls attention to Canon 
4A, which states, in part, that a 
judge “may speak, write, lecture, 
teach and participate in other 
activities concerning the law, the 
legal system and the administration 
of justice.” One of the majority 
members, although concluding that 
the publication was not in violation 
of the Code, observed that the 
advertisement was in poor taste and 
that the judicial author should insist 
that the publisher refrain from 
advertising in a manner that might 
tend to be interpreted as exploiting 
that judge’s position. 

One of the minority members 
pointed out that Canon 4 does not 
condone an advertising or 
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promotion scheme which utilizes 
the name of a judge to further the 
private gain of the publisher. Canon 
5C was also cited by the minority in 
support of their view. 


In regard to Question No. 2 a 
majority of the committee (5-3) 
believes that the prominent use of 
the judge’s name in the advertising 
does not create a conflict of interest 
within the contemplation of Canon 
3C relating to those circumstances 
under which a judge must 
disqualify himself. One of the 
majority members pointed out that 
there was no way sucha book could 
be published without identifying 
the author to the prospective 
purchasers. It was also pointed out 
that even though a judge may have 
written or spoken on a specific area 
of the law it would not give rise toa 
conflict of interest with respect to 


those attorneys who might appear 
before the judge and cite the 
publication in question. Reference 
was also made by the majority to 
Canon 4A, which is cited above. 
One of the minority members 
pointed out that because of such 
publication the judge’s impartiality 
might be reasonably questioned 
and consequently he would be 
required to disqualify himself. 
Lastly, in regard to Question No. 
3, a majority of the committee (5-3) 
believes that the judge’s action in 
writing the treatise for publication 
and sale falls within the permissible 
activities provided in Canon 4 of 
the Code for the reasons set forth in 
answer to Questions | and 2. 


GERALD MAGER, 

Chairman, Committee on 
Standards of Conduct Governing 
Judges. 
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Scheduled Injuries, Scheduled Injuries, 
Who has the Scheduled Injury? 


By Robert A. Pierce 


In the recent past, three 
noteworthy decisions have 
addressed the interpretation and 
application of the scheduled injury 
provisions of Chapter 440, Florida 
Statutes, vis-a-vis loss of wage 
earning capacity determinations. 


The Florida Supreme Court, in 

Williamson v. Bush & LaFoe, 294 
So. 2d 641 (Fla. 1974), was faced 
with the question: 
[w]hether independent, simultaneous 
injuries to two body members, which would 
be considered as scheduled injuries if they 
occurred separately, may be treated under 
F.S. §440.15(3)(u), as an injury to the body as 
a whole? 

The court, in an apparent attempt 
to recognize that often the 
“schedule” does not provide the 
injured claimant his due, agreed 
with Little River Bank and Trust 
Co. v. Neal, 154 So. 2d 809 (Fla. 
1963), that the legislature had 
considered all the variables when 
prescribing the schedule of 440.15, 
but emphasized that the schedule 
should not be applied with 
“‘remorseless or inflexible 
precision.” 

The court was presented with a 
claimant with scheduled 
injuries, i.e., 25 percent disability to 
the right foot and 10 percent 
disability to the left foot, who 
through application of the schedule 
would be limited to the scheduled 
awards. Through analogy to the 
merger provisions of §440.15(5)(c), 
F.S., dealing with subsequent 
injuries, the court found no real 
difference in simultaneous 
scheduled injuries and subsequent 
injuries other than a matter of 
timing and sustained the 
determination of the judge of 
industrial claims that the injuries 
albeit scheduled resulted in a 
reduction of efficiency of the body 
as a whole, thereby allowing a 
determination of loss of wage 
earning capacity pursuant to 
440.15(3)(u). 

In the second case of the trilogy, 
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the Industrial Relations Com- 
mission, in a well-reasoned opinion 
by Chairman Leonard A. Carson,! 
attempted to clarify the long 
confusing doctrine of “scheduled 
injury or body as a whole, which is 
greater,” first discussed in Roberts 
v. Harmon, 3 FCR 415 (1959). The 
commission traced the progress of 
this confusing rule of law and 
attempted to explain the factually 
important differences that either 
require or preclude awarding both 
a “scheduled” and a “body as a 
whole” award. This gallant attempt 
occurred in Grao v. Fontainebleau, 
IRC Order 2-2543 (March 11, 1974), 
cert. den. w/o opinion in 
Fontainebleau Hotel v. Grao, 
300 So. 2d 900 (Fla. 1974). 


The commission in Grao was 
confronted with a claimant who 
had suffered two distinct injuries, a 
15% anatomical impairment of the 
left leg and also a 10% anatomical 
impairment of the body as a whole. 


First, the Industrial Relations 
Commission determined that the 
rule of Roberts v. Harmon was still 
good law. Roberts v. Harmon, 
regardless of subsequent judicial 
misinterpretation, held that a 
claimant is limited to recovering 
either for a scheduled injury or fora 
body as a whole disability, 
whichever of the two disabilities is 
greater, when the scheduled injury 
has an effect that extends to the 
body as a whole. 


Second, the commission held that 
a claimant, who has two distinct 
injuries, one to a scheduled member 
and another to the body as a whole 
(even if both are incurred in the 
same industrial accident), may 
recover for both so long as the body 
asa whole injury is not a result of the 
injury to the scheduled member. 
That is, as long as the scheduled 
injury does not have an effect that 
extends to the body as a whole, the 
claimant may recover for both 
injuries.? 


Third, the Industrial Relations 
Commission found that in 
determining a claimant’s loss of 
wage earning capacity, the judge 
should consider all of the claimant’s 
injuries. The commission set out a 
formula, which has been cited with 
approval by the Supreme Court in 
Farrens Tree Surgeons v. Winkles, 
334 So. 2d 569 (Fla. 1976), for 
determining the amount of 
recovery in cases where there are 
multiple injuries, both scheduled 
and unscheduled: The judge of 
industrial claims will determine (1) 
the scheduled recovery, (2) the 
separate anatomical injury to the 
body as a whole and (3) loss of 
wage earning capacity, taking into 
consideration all of the claimant's 
injuries. The judge will then award 
to the claimant the greater of either 
the total of the scheduled injuries 
[1] plus anatomical body as a whole 
injury not resulting from the 
scheduled injury, [2] or the loss of 
wage earning capacity determined 
upon consideration of all the 
claimant's injuries [3]. 


The final case in this trilogy is 
Ferguson v. Mims and Thomas 
Mfg. Co., IRC Order 2-2845 
(September 23, 1975), reversed 


Robert A. Pierce, Tallahassee, served as 
judicial research aide to the chairman of the 
Industrial Relations Commission, and holds 
an LL.M. in Tax Law. He writes this column 
on behalf of the Workmen’s Compensation 
Section, Bernard J]. Zimmerman, chairman; 
Stephen Marc Slepin, editor. 
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with opinion Mims and Thomas 
Mfg. Co. v. Ferguson, —_— So. 2d 
(Fla. 1976). 


In Ferguson, the narrow issue 
was: when confronted with a 
scheduled injury (which resulted in 
less than total disability to the 
scheduled member), the 
judge consider the claimant’s loss of 
wage earning capacity in 
determining the percentage of the 
schedule to be awarded? 


The Industrial Relations 
Commission, through Chairman 
Carson, revisited prior cases to 
clarify the scheduled injury 
provisions, similar to its approach in 
Grao, supra. The commission 
struck at the cornerstone case of 
McLeod v. Tampa Times, Co., 1 
FCR 96 (1955), which had for years 
been cited for the proposition that 
the judge of industrial claims was 
limited to the “physical” 
impairment in determining the 
extent of disability to a scheduled 
member. After noting that McLeod 
did not in fact address itself to the 
narrow issue for which it had been 
credited, the commission made 


special note of the fact that 
Williamson v. Bush and LaFoe, 
supra, had overruled McLeod. 
McLeod, like Williamson, dealt 
with the issue of whether an 
employee who had _ suffered 
simultaneous injury to both of his 
legs might in fact be awarded a 
body as a whole rating, but came to 
an opposite result. The commission 
pointed out that the cases which did 
deal with the narrow _ issues 
presented in Ferguson did not give 
any reasons for limiting disability 
pertaining to scheduled members 
to the claimant’s anatomical loss. 
The commission, after a semantical 
bout with the use of the words 
“functional,” “anatomical” and 
“occupational,” concluded that a 
claimant within the scheduled 
provisions (where the loss to a 
scheduled member is less than the 
total) should be compensated for 
his “disability.” 

The commission conceded that 
an award for total loss or total loss 
of use of a member, must be 
confined to the maximum 
parameters of the schedule, i.e., 
§440.15(3)(a)-(q), Florida Statutes, 
but determined that where there is 
less than total loss or total loss of use 
of a member, the determination of 
the percentage loss must take into 
consideration “disability” required 
by §440.15(3), Florida Statutes, and 
as defined in §440.02(9), Florida 
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Statutes, to include the effect the 
injury has on the claimant's 
earnings. The commission 
concluded that, in determining the 
claimant’s percentage of loss to the 
scheduled member, the judge must 
consider the impact the impairment 
has on the claimant’s ability to earn 
wages. It was noted that an injury to 
a seamstress’ hand is likely to be 
more disabling than an injury to a 
lawyer's hand. The _ Industrial 
Relations Commission receded 
from seven prior cases dealing with 
the issue presented. Cf. Ehrig v. 
Eastern Elevator Company, Inc., 6 
FCR 65 (1966); Bartolini v. Narallah 
Bros., 3 FCR 383 (1958); Ritchey v. 
Gaines Construction Company, 3 
FCR 382 (1958); Smith v. Burnup & 
Sims, Inc., 3 FCR 325 (1958); Morris 
v. Southern Fruit Distributors, Inc., 
2 FCR 114 (1956); Villar v. Jak 
Plastering Co., 1 FCR 138 (1955); 
and McLeod v. Tampa Times Co., 
1 FCR 96 (1955). 


The Florida Supreme Court, 
through Justice England, quashed 
the commission’s order, stating that 
the commission had exceeded its 
authority and had departed from 
the essential requirements of law by 
construing particular. language in 
Chapter 440 in such a way as to 
thwart the intent of the legislature 
and that any adjustment which 
should be made in the schedule 
must emanate from the legislature. 


The court did not address itself to 
the “disability” rationale adopted 
by the commission or to the less 
than total loss limitation placed 
upon the decision by the 
commission, but straight-forwardly 
concluded that over the years, 
diminished earning capacity had 
not been a criteria for determining a 
compensation award in the case of 
scheduled injuries. The court, 
noting that even though none of the 
cases it cited for this general 
proposition dealt directly with the 
issue presented these opinions, had 
assumed that compensation for 
partial loss of a limb should be 
based on physical impairment 
rather than economic impact. 
Relying on Magic City Bottle and 
Supply Company v. Robinson, 116 
So. 2d 240 (Fla. 1959), a case that 
has been relied upon since 1959 for 
the proposition that a judge may 
determine loss to a member upon 
other than pure medical opinion as 
to physical impairment, the court 
observed that the rationale for the 
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schedule was to provide a 
conclusive presumption of 
disability based on observed 
economic effects of such injuries in 
similar cases. The court pointed out 
that the schedule takes into account 
actual earning loss of individuals 
and bases awardable benefits on a 
defined duration of weekly wages. 
The court concluded that it was 
error for the commission to inject 
individual loss of earnings into 
compensation awards in partial loss 
cases. 

This trilogy, even though 
delineating the parameters for 
recovery for scheduled injuries, has 
run the gamut from the 
admonishment of Williamson that 
the schedule should not be applied 
“with remorseless and_ inflexible 
precision” to the court’s most recent 


edict that the schedule is the 
schedule and only actual physical 
impairments determine the extent 
of the loss to the member absent 
legislative enactment. Although 
refinement of the holdings of these 
cases will result from the myriad of 
possible factual situations that will 
be presented to the Industrial 
Relations Commission and_ the 
Supreme Court, the rules may be 
synopsized as follows: 

1. Independent, simultaneous 
scheduled injuries may be treated 
as an injury to the body as a whole, 
if the effect of these scheduled 
injuries is to reduce the efficiency of 
the body as a whole. Williamson v. 
Bush & LaFoe, supra. 

2. Two distinct simultaneous 
injuries, one scheduled and one to 
the body as a whole, may both be 


compensated for, so long as the 
body as a whole injury is not the 
result of the scheduled injury. Grao 
v. Fountainebleau Hotel, supra. 

3. In determining the extent of 
loss to a scheduled member, (when 
loss is less than total) the impact the 
injury has upon the claimant's 
ability to earn wages may not be 
considered. Ferguson v. Mii. 
Thomas Mfg. Co., supra. 


FOOTNOTES 


' Leonard Carson was appointed 
chairman, Public Employees Relations 
Commission of Florida, Nov. 1, 1976. 

2 Cf. Botanical Gardens v. Smith, petition 
for rehearing filed, No. 48,337, Fla. Sup. Ct., 
Sept. 30, 1976: held, claimant could not 
receive temporary total disability for back 
injury plus six weeks hernia benefits for 
hernia, both incurred in same accident. 


Notice to Florida Bar Members: Professional Liability Insurance Rates 


Florida Bar members will pay higher professional 
liability insurance rates and change from 
“occurrence” to “claims made” coverage beginning 
January 1. 

The Board of Governors of The Florida Bar 
reluctantly approved at its meeting in Tallahassee, 
November 12, arecommendation of the Bar’s Group 
Membership Insurance Committee accepting a Gulf 
Insurance Company proposal presented by Poe and 
Associates of Tampa. The proposal changes the type 
of coverage and increases the rates. 

In approving the coverage, the Board stressed that 
it did so only because “we are advised there is 
presently no available source of ‘occurrence’ 
coverage for associations or large groups and this is 
the best temporary measure that can be made.” 

The Group Membership Insurance Committee 
has been studying the problem of locating 
professional liability insurance for Florida's 
practicing lawyers at the best available rate for 
several months. It has found that the market for this 
liability insurance has dried up due to an increase in 
frequency of claims made against lawyers and an 
increase in the dollar amount of these claims. 

J. J. Driscoll, manager of The Florida Bar 
insurance department of Poe and Associates, said 
that there has been a 78% increase in the number of 
attorneys participating in the present insurance plan 
offered for The Florida Bar during the past two 
years and a 214% increase in frequency of claims 
made against Florida lawyers during this period. 
The largest claim paid by Poe and Associates in 
behalf of a participating member of The Florida Bar 
was the $300,000 maximum provided by the 
coverage. The total claim was $900,000, $600,000 of 
which had to be paid by the lawyer. During the ten 
months preceding October 31, 1976, Gulf Insurance 
Company paid a total of $1,214,000 in behalf of 
Florida Bar policyholders. 

Poe and Associates, administrator for The Florida 
Bar insurance plan, has investigated professional 
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liability markets thoroughly and has determined that 
Gulf Insurance Company of Dallas offers the best 
package at this time. Leslie R. Willette, secretary of 
Poe and Associates, told the Board of Governors that 
his company will continue to monitor the insurance 
market and if better rates and coverage can be 
located through another company, he will notify 
The Florida Bar. . 

The existing Florida Bar insurance coverage 
provided by Gulf Insurance Company is an 
“occurrence” policy. It provides that if an error 
occurs while that policy is in force coverage will be 
provided regardless of when the claim is presented. 

The “claims made” type of coverage requires that 
a policy must be in force at the time the claim is 
made. Those lawyers currently covered under The 
Florida Bar plan will be converting from an 
occurrence form to a claims made form. This 
presents no practical problem since coverage will 
continue uninterruptedly, Driscoll said. Those who 
have been in practice without coverage may 
purchase “prior acts” coverage in addition to the 
base premium. 

The new policy will offer two limits of liabilities: 
(I) $100,000 limit for each claim with a $300,000 
annual aggregate limit at an annual premium rate of 
$342; (II) A $300,000 limit per claim with a $600,000 
annual aggregate limit for an annual premium of 
$532. The new rates are effective January | for new 
applicants or for renewals. 

The existing Florida Bar policy now carried by 
8,300 members of the Bar has limits of liability of 
$100,000 each claim and $100,000 annual aggregate 
limit, for an annual premium of $165, or $300,000 
limit each claim and a $600,000 annual aggregate 
limit for an annual premium of $385. 

When Poe and Associates sends renewal notices to 
Florida Bar participants, the largest number of 
which come due on February 15, accompanying 
material will fully explain the change from 
occurrence to claims made coverage. 
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All these benefits and more are yours with The Florida Bar 
Group Life Insurance Plan. And any experience rating 
Credits (from favorable loss experience) are used to 
support The Florida Bar Foundation. 


Write or call for full details today! 


i Poe & Associates, Inc. i 
P.O. Box 1348 
§ Tampa, FL 33601 i Poe &Associates, Inc. 
like details on The Florida Bar group life 
Orlando 305-896-7231/Venice 813-488-6738 
Name Miami 305-75 1-9765/North Port 813-426-5001 
Ft. Lauderdale 305-491-1080 
g Address Phone i. Jacksonville 904-398-1112 
t city State Zip i Administrators for The Florida Bar insurance plans 
Underwritten by Voyager Life Insurance Co., Jacksonville, Florida 
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Coastal Construction Setback Lines 


By Wings Slocum Benton 


And every one that heareth these sayings 
of mine, and doeth them not, shall be likened 
unto a foolish man, which built his house 
upon the sand: 

And the rain descended, and the floods 
came, and the winds blew, and beat upon 
that house; and it fell: and great was the fall 
of it.! 


Indiscriminate building on 
beaches and dunes can lead to 
environmental as well as economic 
disaster. Because the beaches 
account for a substantial portion of 
Florida’s tourist trade, the 
legislature understandably views 
beach erosion as a “serious menace 
to the economy and _= general 
welfare” of the state.? In 1970, the 
legislature established Florida’s 
first setback line for coastal 
construction and excavation, 
recognizing the beaches and shores 
as an important natural resource 
which ought to be preserved.’ An 
understanding of the dynamic 
nature of the beach-dune system 
underlies this legislation, which is 
designed to protect beaches, dunes, 
and coastal construction. 

Beachfront property is property 
in motion. The beach is the land’s 
first line of defense against the sea. 
Its sloping surface dissipates wave 
energy. The surf stirs up sand, 
altering the slope of the beach as the 
waves change in frequency, 
velocity and amplitude. When 
waves approach the beach at an 
angle, they also recede at an angle, 
and the sand stirred up by the 
waves is transported downshore 
parallel to the water's edge, causing 
littoral drift. Sand is constantly 
moving to and from any given 
point.‘ 

In the summer under normal 
weather conditions, the beach 
generally builds up, becoming 
wider as the waves break relatively 
gently and soak down into the sand, 
depositing the sand that was in 
suspension. In the fall, larger, more 
frequent waves soak into the beach 
less, taking more sand with them as 
they recede. As the beach erodes, 
sand bars form. The typical winter 


VOLUME 50, NUMBER 10, DECEMBER 1976 


beach is narrower, has a flatter 
slope, and is protected by one or 
more fairly well-defined sand bars. 
A sand bar causes the waves to 
break further from shore thereby 
reducing the rate of beach erosion 
and sand bar formation.5 

Sand dunes provide the second 
line of defense protecting the land 
from the sea. The dunes act as a 
dike and as a reserve supply of 
sand. Dune vegetation is important 
because it traps new sand to build 
dunes and prevents sand already in 
dunes from blowing away. 
Although sea walls are sometimes 
built seaward of the dunes, 
ostensibly to protect the land, the 
dunes themselves are much better 
protection than any sea wall. 
Construction too close to the water, 
like excessive pedestrian or dune 
buggy traffic, is destructive of the 
dunes.® 

Because of the damage _ ill- 
advised construction by one owner 
can do to his neighbor's shoreline, 
the legislature has placed 
restrictions on ccastal construction 
and excavation on beach property. 
“Unguided development” can 
destroy or do substantial damage to 
long stretches of beach by 
precipitating erosion, especially 
under storm conditions.? More than 
half of Florida’s counties front ona 
body of salt water, and 
approximately 80 percent of 
Florida’s population lives in these 
35 coastal communities.’ 

In implementing the constitution- 
al “policy of the state to conserve 
and protect its natural resources 
and scenic beauty,”® the legislature 
has provided for coastal 
construction setback lines in the 
Beach and Shore Preservation Act, 
Part I, Chapter 161, F.S. All 
construction or excavation seaward 
of a coastal construction setback 
line is prohibited in the absence of a 
waiver or variance from the Florida 
Department of Natural Resources 
(DNR). 


The first setback line was 


environmental 
law 


uniformly set 50 feet inland of the 
mean high water line, along sand 
beaches facing the open waters of 
the Atlantic Ocean and Gulf of 
Mexico.'® A year later, in 1971, the 
legislature authorized DNR to 
establish coastal construction 
setback lines, on a county-by- 
county basis, along sand beaches 
fronting on the Atlantic Ocean or 
Gulf of Mexico, wherever DNR 
determines that such a line is 
“necessary for the protection of 
upland properties and the control 
of beach erosion.”!! In addition to 
construction, removal of beach 
material, alteration of existing 
ground elevations, vehicular traffic 
in or over sand dunes, and other 
activity damaging to sand dunes or 
to vegetation on sand dunes are all 
prohibited seaward of the 
countywide setback lines 
established by DNR.!? Mangrove 
or other nonsand shorelines, and 
shores of inland waters such as 
bays, are not regulated by these 
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Wings Slocum Benton writes this column 
on behalf of the Environmental Law 
Section, Robert M. Rhodes, chairman; 
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coastal construction setback lines." 

DNR bases its determination of 
need for a_ setback line on 
comprehensive engineering studies 
and topographic surveys, which the 
Coastal and Oceanographic 
Engineering Laboratory of the 
College of Engineering at the 
University of Florida performs, 
under contract for DNR. The 
studies include “ground elevations 
in relation to historical storm and 
hurricane tides, predicted 
maximum wave uprush, beach and 
offshore ground contours, the 
vegetation lines, erosion trends, the 
dune or bluff line, if any exists, and 
existing upland development.”!4 
Storm data, including data 
compiled by the National Oceanic 
and Atmospheric Administration, 
are studied and the characteristics 
of a once-in-100 years storm are 
estimated. A computer model is 
used to determine the effect of 
storms on the beach, using beach 
profiles developed through field 
work.!5 

The Coastal and Oceanographic 
Engineering Laboratory submits to 
DNR a_ recommended coastal 
setback line for each county it 
studies, and the Department uses 
this line as the basis for discussion at 
public hearings. The setback line 
proposed by DNR is publicized in 
advance of public hearing in the 
affected county. Beach profiles and 
aerial photo maps covering the area 
under consideration are also placed 
on exhibit in the county prior to the 
hearing. The hearing officer's 
recommendation is considered by 
the Governor and Cabinet, sitting as 
the head of DNR. Before the 
Governor and Cabinet establish 
the setback line, they afford 
members of the public an 
opportunity to present their views. 
Since January 1975, all proposed 
coastal construction setback lines 
have been promulgated as rules in 
accordance with the Administrative 
Procedure Act, Chapter 120, F.S.'6 
When DNR establishes a setback 
line in this manner, a description is 
recorded in the public records of 
the county affected; upon filing, the 
new line supersedes the 50-foot 
setback line.!” 

Pursuant to Section 161.053(1), 
F.S., each setback line established 
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by DNR is subject to automatic 
agency review every five years. 
Since the first line was established 
in 1972, the automatic review 
provision has not yet been utilized. 

County or city governments may, 
by resolution of the governing 
body, request agency review of the 
setback line. One county and at 
least two municipalities have 
utilized this method to request 
reconsideration of their setback 
lines.'8 

An affected landowner who feels 
the line is “unduly restrictive” or 
“prevents a legitimate use of his 
property” may initiate agency 
review.!® In the only application of 
this provision, numerous property 
owners requested a review of the 
Bay County setback line. Two 
hearings were held and the hearing 
officer concluded that the line had 
not been established too far inland. 
Only a few months later, hurricane 
Eloise hit, leaving little doubt as to 
the correctness of the hearing 
officer's conclusion. 

Judicial review is provided for by 
the Administrative Procedure Act, 
Chapter 120, F.S., upon completion 
of agency review.2° No judicial 
review of a setback line has been 
sought to date, however.?! 

The Beach and Shore Preserva- 
tion Act contains provisions which 
grandfather in structures existing 
prior to the establishment of either 
the 50-foot setback line or the 
countywide setback line set by 
DNR. Section 161.052, F.S., the 50- 
foot setback line law, does not 
apply to “structures existing or 
under construction as of June 27, 
1970,” the effective date of the 
law.22 Section 161.053, F.S., 
pertaining to the countywide 
setback line established by DNR, 
does not apply to “structures 
existing or under construction on 
September 1, 1971, provided such 
structures shall not be materially 
altered” without authorization by a 
waiver or variance from 
DNR. DNR interprets the cutoff 
date for grandfathering structures 
under Section 161.053, F.S., as the 
date the coastal construction 
setback line established by the 
Department becomes effective, not 
the September 1, 1971, date which 
has been codified.*4 The date of 
establishment of a countywide line 
by LNR is used because Section 
161.053(7), F.S., states that the 50- 
foot setback line is not superseded 
until the establishment of coastal 
construction setback lines by DNR. 


Considerable confusion has 
existed concerning the words 
“materially altered” in the 
grandfather clause relating to the 
countywide setback lines 
established by DNR. In an effort to 
clear up the confusion, the 
legislature enacted Chapter 75-87, 
Laws of Florida, now codified as 
Section 161.053(8), F.S., which 
reads: 

The setback requirements defined in 
subsection (1) shall not apply to any 
modification, maintenance, or repair to any 
existing structure within limits of the existing 
foundation, which does not require, involve, 
or include any additions to, or repair or 
modification of, the existing foundation of 
that structure. Specifically excluded from 
this exemption are seawalls and any 
additions or enclosures added, constructed, 


or installed below the first dwelling floor or 
lowest deck of the existing structure. 


Identical language appears in 
Section 161.052(6), F.S., modifying 
the grandfather clause relating to 
the 50-foot setback line. 


State Sets Minimum Standard 


Although the Beach and Shore 
Preservation Act places responsibil- 
ity for the protection of the beach- 
dune system on state government, 
the Act does not preclude local 
control of coastal construction 
regulation. State control has served 
to bring about a minimum standard 
and to ensure that adequate 
attention is given to the problem of 
deteriorating beaches and shores. 
Until the enactment of state coastal 
construction setback laws, some 
coastal counties had no countywide 
setback regulations on the 
beaches.2> State management of a 
setback line program (when local 
government has no program) also 
helps alleviate intercounty 
problems along a shoreline; activity 
on coastal property in one county 
may be harmful to adjoining coastal 
property in another county. 

Lccal government can preempt 
state regulation, however, by 
establishing and enforcing setback 
requirements which are stricter 
than the state requirements. With 
respect to both the 50-foot setback 
line and the countywide setback 
lines established by DNR, the 
pertinent statutes provide that 
DNR “shall not contravene setback 
requirements established by a 
county or municipality which are 
equal to or more strict than those 
setback requirements provided [in 
the statutes].”26 Local control is 
therefore fully compatible with the 
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state’s setback line laws. Where a 
local setback line, established by 
ordinance, is equal to or landward 
of the statutory setback line, it is 
DNR_ policy not to act on 
applications for variances on 
projects seaward of the setback 
line, unless the project has received 
local approval.?’ In more than one 
instance, DNR has_ suspended 
processing of a variance application 
because of opposition by local 
authorities, in areas where the local 
line was equal to or more strict than 
the lines set by DNR. Local 
setback lines also ensure local 
awareness of and involvement in 
the setback line program. 

Some municipalities and counties 
have local lines which are equal to 
or landward of the statutory 
setback lines established by 
In one county, a_ local 
ordinance established a_ local 
setback line for portions of the 
county equal to or further inland 
than the countywide line eventually 
established by DNR, but the 
ordinance provided that the local 
line shall be “superseded” upon the 
establishment of a DNR line.*° In 
another county, local regulation 
was abandoned or “waived” by 
official action after the 
establishment of a countywide line 
by DNR.*! Where local govern- 
ment relinquishes its coastal 
setback regulatory authority, and 
later files objections to variance 
applications pending before DNR, 
those objections are no_ longer 
determinative as they would have 
been if the local line equal to or 
landward of the DNR line had 
remained in effect.*? Instead, such 
objections are only one of several 
factors taken into account by DNR. 

If a local setback line is landward 
of the statutory setback line, local 
landowners need not deal with 
DNR unless a proposed project will 
also encroach on the state setback 
line, and so require a variance.*? 
The community can look to its own 
resources, instead of to Tallahassee, 
for the preservation of its own 
beaches. Even those localities 
which object to a DNR line, 
believing it is to be too far inland, 
should consider adopting a local 
line which is at least equal to the 
DNR line. The law requires DNR to 
establish coastal construction 
setback lines, but it allows local 
governmental entities to ensure that 
they will have effective input into 
the management of their coast, 
simply by adopting a line equal to 
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the DNR line. Local government 
desirous of retaining maximum 
local control should adopt its own 
coastal construction setback line, 
regardless of whether it views the 
DNR line as too strict, too liberal or 
correctly placed. 

Local setback lines inland of 
setback lines established by DNR 
would relieve DNR of some of the 
burden of processing the increasing 
number of variance applications 
received as more and more of the 
countywide lines are established by 
DNR, and so expedite decision of 
these matters.*4 Local governments 
could provide explicit building 
criteria for the coastal zone at the 
same time as they establish their 
local setback lines. This has not yet 
been done by the state, although 
some local governments are 
experimenting with it.5> Addition- 
ally, with local controls and 
involvement, it is possible to take 
into consideration factors such as 
aesthetics and population density, 
which are not included in the 
statutory setback provisions of the 
Beach and Shore Preservation Act. 


Another means of local control is 
the adoption of deed restrictions 
pursuant to a coastal management 
plan designed for a_ particular 
locality. This requires the 
cooperation of local landowners. 
For example, when DNR 
established most of the setback line 
for St. Johns County, the 
establishment of the line between 
Ranges 35 and 67, a large tract of 
approximately six miles of 
undeveloped shoreline, mostly 
under single ownership, was held in 
abeyance pending completion of a 
land-use plan for the area. The 
property owner agreed that no 
construction would take place 
during the period of time it would 
take to develop a plan which would 


be acceptable to DNR.36 On 
completion of the Northern St. 
Johns County Coastal Management 
Plan, designed to control beach 
erosion and protect upland 
properties between Ranges 35 and 
67, DNR reviewed the plan and 
unanimously approved the 
establishment of a setback line 
which was seaward of the line 
proposed by the Coastal and 
Oceanographic Engineering 
Laboratory between Ranges 35 and 
67.37 


The Northern St. Johns County 
Coastal Management Plan is a 
privately financed, comprehensive 
plan arrived at after consideration 
of all the elements required of DNR 
in establishing a setback line.** The 
plan divides the beach between 
Ranges 35 and 67 into three zones: a 
preservation zone, between the 
mean high water line and the crest 
of the primary dune, a distance of 
approximately 300 feet; a 
conservation zone, an inland 
adjoining area 50-60 feet wide; and 
a development zone, the remaining 
property to the west. As was 
proposed in the plan, DNR 
established the setback line along 
the crest of the primary dune, the 
border between the preservation 
and conservation zones.*9 

The Department’s action was on 
the condition that the deed 
restrictions proposed in the plan be 
recorded with the clerk of the 
circuit court. These restrictions 
substantially limit land use in the 
conservation zone as well as 
prohibit construction in the 
preservation zone. Although no 
construction not in conformity with 
the deed restrictions can lawfully 
be undertaken without a DNR 
variance, the power of enforcement 
in the conservation and 
development zones, once the deed 
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restrictions are recorded, will be on 
the local level in the first instance.*® 


Coastal construction setback 
lines have an important role in 
preserving Florida’s beaches. 
Although state law requires the 
Department of Natural Resources 
to establish these lines, the statutory 
scheme is fully consistent with local 
regulation of beach construction, 
when local government or private 
landowners take appropriate steps. 


O 
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2 Fla. Laws, ch. 70-231; Approximately 
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Recent Developments in Florida Corporate 
Income Taxation and Intangible 
Personal Property Taxation 


By Richard Skor and Robert Scinta 


This article is written to discuss 
the recent major developments in 
Florida taxation regarding 
corporate income and intangible 
personal property taxes. These two 
areas were selected since they are 
probably the most significant taxes 
imposed by the state and affect 
most corporations or individuals. 
This article is not intended to be all- 
inclusive. 


Corporate Income Tax 


There have been several 
interesting developments in Florida 
corporate income taxation during 
the last year. The most substantial 
issue is that concerning the proper 
basis for income tax purposes of 
assets in corporations. The Florida 
Legislature, in adopting the Florida 
corporate income tax, piggybacked 
the Florida corporate income tax to 
the federal corporate income tax. It 
specifically decided to retain the 
federal income tax basis of assets 
held by corporations prior to the 
enactment of the Florida corporate 
income tax law.' Under the law as 
presently enacted, a corporation’s 
basis in its assets for Florida 
purposes is equal to its federal basis. 
Therefore, if an asset was 
purchased prior to January 1, 1972, 
and the corporation claimed 
depreciation on that asset prior to 
January 1, 1972, the reduced basis 
of that asset will be used for Florida 
purposes. The subsequent sale of 
the asset will produce a gain or loss 
based on the difference between 
the selling price and the original 
cost of the asset, less any 
depreciation claimed for tax 
purposes since acquisition. 

In the case of Leadership 
Housing, Inc. and_ Leadership 
Communities, Inc. v. Department 
of Revenue of the State of Florida,? 
the circuit court for Broward 
County held as follows: “The 
express Constitutional prohibition 
against the state income tax, which 
was contained in the Florida 
Constitution until prospectively 


VOLUME 50, NUMBER 10, DECEMBER 1976 


amended out on November 2, 1971, 
also prevents any Florida income 
tax on increases in the value of 
property which occurred prior to 
November 2, 1971, even though 
such increases in value might be 
realized through a sale or other 
taxable transfer of such property 
after the effective date of the 
Florida Income Tax Code, Chapter 
220 of the Florida Statutes.” This 
case was argued before the Florida 
Supreme Court in January of 1976. 
As this article is being written, the 
court has not rendered its decision 
on the appeal by the Department of 
Revenue. 

In the Leadership case, the item 
in controversy was the evaluation of 
real estate which was sold by the 
taxpayer at a date reasonably close 
to the enactment of the law. It 
would appear that if the Supreme 
Court upholds the Leadership 
theory, the re-evaluation to fair 
market value as of November 2, 
1971, or January 1, 1972, whichever 
date is proper, would apply to all 
assets on the balance sheet. This 
may Cause interesting and complex 
problems to both the taxpayers and 
the state. It could be an 
administrative nightmare in 
attempting to value assets on the 
balance sheet. For example, a re- 
evaluation of inventory of a large 
department store would necessitate 
a separate determination and 
valuation of merchandise in stock at 
the 1971 or 1972 dates. A question 
also would arise as to what 
marketplace should be used in 
determining fair market value, i.e., 
should the inventory be valued at 
the wholesale or the retail level? 
This question as to the appropriate 
market to use in determining the 
value of assets would also be 
applicable to land and depreciable 
and depletable assets. Obviously, if 
the Supreme Court upholds the 
lower court, this could have a 
substantial effect upon revenues 
generated from Florida corporate 
income tax. 


notes 


The net effect to the taxpayers if 
the Leadership theory is upheld by 
the Supreme Court would require 
all taxpayers to maintain two 
complete sets of tax-accounting 
records. One set would encompass 
the tax records to be utilized for 
federal income tax purposes. A new 
set would be developed to set forth 
the tax basis and accounting 
methods required to comply with 
the Florida corporate income tax 
law due to the difference in basis. 

We would suggest that protective 
claims for refund be filed with the 
state on the theory that the court 
will affirm the Leadership case. 
These protective claims should 
permit a tolling of the statute of 
limitations. Of course, if the 
Supreme Court decides to overrule 
the lower court and uphold the 
state’s position, these claims for 
refunds will be denied. 


Absence of State Net Operating 
Loss Carryovers 


The next item of interest with 
regard to Florida corporate income 
tax concerns the utilization of net 
operating loss carryovers. The 
Internal Revenue Code permits net 
operating losses to be carried back 
to the three preceding tax years and 
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and Scinta wrote Tax Law Notes on behalf 
of the Tax Section, Joel H. Sharp, Jr., 
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forward five (seven years effective 
for taxable years ending after 
December 31, 1975).3 The Florida 
Statutes do not provide for net 
operating loss carrybacks. In fact, 
the Florida Statutes refer only to a 
federal net operating loss.4 Under 
the Florida Statutes, a taxpayer may 
reduce his Florida taxable income 
by the current federal net operating 
loss carried forward into the current 
year. This, of course, can create 
some unusual and unsuspected 
situations for Florida corporate 
taxpayers. The Florida Department 
of Revenue has administratively 
decided in its interpretation of the 
Florida Statutes that the Florida net 
operating loss cannot exceed the 
federal net operating loss for the 
current year. Therefore, according 
to the Department of Revenue, if a 
taxpayer has a net operating loss in 
the year 1975, carries this loss back 
for federal tax purposes to 1972, 
1973 and 1974 and the carryback 
absorbs the entire loss so that there 
is not a carryforward for federal 
purposes, the taxpayer does not 
have the right to reduce his future 
Florida corporate income by the 
amount of the federal loss for 1975. 


Additionally, if the net operating 
loss for federal tax purposes is 
higher than the net operating loss 
for Florida purposes, the taxpayer 
will be entitled to that higher loss to 
reduce Florida income in a 
subsequent taxable year. The 
differences between the federal net 
operating losses and the Florida net 
operating losses can arise as a result 
of timing or permanent differences 
in the recognition of income. For 
example, a contractor could be on 
the completed contract method of 
accounting for federal income tax 
purposes, but for Florida purposes 
the taxpayer could have elected to 
report his income on the percentage 
of completion method. Similarly, a 
land developer may elect to report 


his sales for federal income tax 
purposes on the installment basis, 
but report these same sales on the 
accrual basis for Florida purposes.® 


It must be remembered that the 
position taken by the state is a two- 
edged sword. In some instances the 
taxpayer will receive a larger net 
operating loss deduction against 
Florida income, using the 
department's method of determin- 
ing net operating losses rather than 
a computation of the Florida net 
operating loss based upon the 
Florida returns without considering 
the federal differences. Con- 
versely, in other situations, the 
taxpayer could receive a smaller or 
no net operating loss deduction in a 
year subsequent to the one in which 
a Florida net operating loss results. 


Use of federal and Florida net 
operating losses must be planned 
and constantly monitored to 
achieve the desired results. This 
whole subject requires very 
complete and_ well-documented 
records and analyses so that the 
entire utilization of the net 
operating loss can be proper and 
timely, without the loss of benefits. 


Denial of Separate Accounting 


Since the enactment of the 
corporate income tax, the separate 
accounting issue has been 
controversial. The statutes provide 
that separate accounting may be 
utilized with the consent of the 
Florida Department of Revenue in 
cases in which this would produce a 
clear reflection of the Florida 
income.? The department has 
steadfastly taken the position that 
separate accounting is not proper 
and has, therefore, almost 
uniformly denied its application. 
We understand that the state is 
reviewing its position with respect 
to contractors operating on a multi- 
state basis. Obviously, a contractor 
operating in many states maintains 
detailed and accurate job cost 
records which can produce a 
separate income statement for 
operations within the State of 
Florida. We also understand that 
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many states use separate 
accounting for contractors to 
determine the correct income 


earned within their taxing 
jurisdiction. 


This is an area which should be 
monitored closely. We would 
suggest that consideration be given 
to filing claims for refunds with the 
state on a separate accounting basis 
for contractors or other persons 
who may fit the criteria as set forth 
in the statute. This could toll the 
statute until such time as the state 
determines its position. This, of 
course, could create substantial tax 


benefits to contractors if their 
operations justify separate 
accounting. 


Collection Expenses 


The Florida corporate income 
tax statutes provide taxpayers, 
selling property on the installment 
basis, an election to defer reporting 
the income until such time as cash is 
collected on the sale. The Florida 
Statutes also require that collection 
costs with respect to the installment 
sales be deferred to such time as the 
income is recognized for tax 
purposes.’ The rules promulgated 
by the Department of Revenue do 
not address themselves to the 
question as to what constitutes a 
collection expense. Obviously, the 
determination of what constitutes a 
collection expense can have a 
substantial effect upon the taxable 
income of the taxpayer. If a literal 
reading of the statute is used, 
collection costs could be limited to 
those costs actually incurred in 
collecting the receivables. In most 
instances, this would be a minimal 
cost in relation to the total amount 
of operating expenses of a 
company. However, if a liberal 
view of the statute is taken, 
collection costs could theoretically 
encompass a substantial portion of 
the total overhead expenses of the 
taxpayer. 


To our knowledge, the state has 
not issued any guidelines to its 
agents in their review of this matter. 
Rather, we understand that each 
case stands on its own, to be 
determined by the Florida 
corporate income tax examiner in 
his audit of the taxpayer. We would 
suggest that this would be an area 
for good, sound tax planning by a 
taxpayers advisors. We would 
suggest that the taxpayer’s 
overhead expenses be analyzed to 
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determine which expenses are, in 
fact, related to the collection costs 
of installment sales. It would 
benefit the taxpayer to attempt to 
minimize the collection costs to the 
greatest extent possible, as the 
smaller the deferral of expenses, the 
greater the current expense, and the 
lower the current taxable income 
for Florida corporate income tax 
purposes. 


A similar problem exists in 
respect to allocation of expenses 
within the state to generate foreign 
source income. Foreign source 
income is not subject to Florida 
corporate income tax.!® Con- 
comitant with that, the expenses 
incurred in Florida to generate the 
foreign source income are not 
deductible. This raises the question 
as to which expenses within the 
state are properly allocable to the 
generation of the foreign source 
income. The Florida rules issued by 
the Florida Department of Revenue 
do not address this problem. We 
also understand that Florida 
corporate income tax examiners 
have not been given guidance in 
determining the proper allocation 
upon audit of the taxpayers. This 
subject should be reviewed by the 
taxpayer's representatives to 
determine the proper expense 
allocation. Here, again, the smaller 
the expense allocation to the foreign 
income is, the higher the current 
deduction for Florida purposes and 
the lower the current Florida 
corporate income tax. 


Procedural Problems 


The federal income tax permits 
corporations which are never 
activated but are in reality name- 
holding corporations to obtain 
permission from the district 
director of the Internal Revenue 
Service not to file annual corporate 
income tax returns.'! Annual 
income tax returns must be filed 
upon activation of the corporation. 
Florida permits the same benefit of 
not filing Florida corporate income 
tax returns for this type of inactive 
corporation.!2 To obtain this 
benefit, application must be made 
with the director of the Florida 
Department of Revenue in 
Tallahassee. 


Another procedure concerns the 
time to protest adverse decisions by 
the Department of Revenue. We 
shall not attempt to discuss the 
scope and procedures required 


under Chapter 120 of the Florida 
Statutes, as that is beyond the scope 
of this article. However, a 
procedural problem could occur in 
one instance. If a taxpayer is 
audited by the Internal Revenue 
Service and, as a result of the audit, 
the taxpayer’s net operating loss is 
reduced, under federal procedures 
the taxpayer does not have a basis to 
protest. The proper time to protest 
the adjustment to the net operating 
loss is in the year in which the net 
operating loss is utilized and offset 
against income. The Department of 
Revenue receives a copy of the 
revenue agent’s report and will 
adjust the net operating losses for 
Florida purposes to the same 
extent. 


The situation could arise where 
the adjustments proposed by the 
Internal Revenue Service are not 
agreed to by the taxpayer; 
however, due to the procedure as 
set forth here, the taxpayer is not 
able to administratively protest 
these adjustments within the 
Internal Revenue Service. As such, 
this will be treated as a final revenue 
agent’s report by the State of 


Florida and adjustments will be 
made. We believe that this would 
constitute a final determination by 
the Department of Revenue and, 
therefore, based on our 
understanding of Chapter 120, the 
taxpayer would have to protest the 
adjustment to the net operating loss 
for Florida purposes immediately 
or be barred from protesting. 


Intangible Personal Property Tax 


In the past, an affiliated group of 
corporations had the privilege of 
filing a consolidated intangible tax 
return.!3 Under this statute, out-of- 
state intangibles were subject to 
Florida taxation. The benefit of the 
consolidated return was the 
elimination of intercompany 
receivables and investments. Under 
the new law," effective July 1, 
1976, out-of-state intangibles will 
not be subject to tax if these 
intangibles would not have been 
taxed if separate returns were filed. 


Previously it had been the 
position of the Department of 
Revenue that all accounts 
receivable of corporations doing 
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business outside the State of Florida 
which arose from sales (FOB, out- 
of-state) to Florida customers were 
subject to the Florida intangible tax. 
At the present time, the department 
has decided that these accounts 
receivable are not subject to the 
intangible tax, since sales of this 
nature did not occur within the 
State of Florida. The underlying 
reason for this change in the 
department’s position may have 
been due in part to the 
administrative difficulty of 
enforcing the prior interpretation of 
the law. 

Accounts receivable which arise 
from out-of-state sales of a 
domestic corporation have not 
weathered as well with regard to 
the intangible personal property 
tax. In Florida Steel Corporation v. 
Fred O. Dickinson, Jr.,5 Florida 
Steel Corporation was a Florida- 
domiciled corporation engaged in 
manufacturing and selling 
products. Its business operations 
involved out-of-state fabricating 
plants which sold directly to 
customers. These plants had a 
business situs outside Florida and 
billed their own customers and 
received remittances the 
same. A regional office of the 
taxpayer was located out-of-state 
and contained a credit manager 
who handled all the non-Florida 
accounts receivable. In addition, 
the taxpayer paid intangible taxes 
to Georgia and North Carolina on 
accounts receivable generated at 
the fabricating plants located in 
those states. Florida Steel 
Corporation excluded its Georgia 
and North Carolina accounts 


receivable on its Florida intangible 
personal property tax return. 


The taxpayer position was that 
since the out-of-state accounts 
receivable had a “business situs” 
outside Florida, these assets were 
exempt from the intangible 
personal property tax. The 
authority for this position was 
Starkey v. Carson," which assumed 
the existence of a foreign business 
situs exemption. Starkey and other 
early cases!’ had taken this position 
since the United States Supreme 
Court!® implied the existence of a 
constitutional barrier to the taxation 
of intangibles by both the state of 
domicile and the state of 
commercial activity. It would 
appear that the court in Starkey was 
concerned with “presumed 
Constitutional doctrine rather than 
the intent of the Florida 
legislature.”!® Since the United 
States Supreme Court case upon 
which Starkey relied, another 
Supreme Court case 2° has made it 
clear that there is no constitutional 
conflict in the taxation of the same 
intangible personal property by 
two states. 

The court held that the accounts 
receivable which arose from a 
foreign situs owned by a Florida 
domiciliary corporation are not 
exempt from the intangible tax. 
Specific legislation would be 
needed for this exemption. 

Due to these two new 
developments or, rather, this 
clarification of existing law and 
administrative position, it may be 
appropriate for corporations and 
businesses to review their 
organizational structure in order to 
ascertain whether or not intangible 
taxes can be minimized without 
jeopardizing other business or tax 
reasons for existing business 
structure. 


the 
Wishes 
for the New Year 


FLORIDA CORPORATION SUPPLIES 


P. 0. BOX 2087 © HOLLYWOOD, FLORIDA 33022 © PHONE: 305/922-6160 


Contract for Deed 


Whether or not contracts for 
deed are subject to intangible tax 
and the concept of value for these 
agreements continued to be 
important issues in 1976. In brief 
summary, a contract for deed is an 
agreement used by most land 
companies which exempts buyers 
from personal liability beyond a 
forfeiture of amounts paid; and the 
seller retains title and possession to 
the land until full payment is 
received. These contracts for deed 
are not within the definition of the 
specifically enumerated list of 
intangible personal property. The 
contention on the part of the 
Department of Revenue has been 
that the contracts for deed are 
within the general definition of 
intangible personal property?! 
under the statute and, therefore, are 
subject to tax at an annual tax rate of 
one mill on the dollar of just 
valuation. 


In General Development 
Corporation v. Florida Department 
of Revenue,?? the taxpayer 
contended that the contracts for 
deed were not taxable under 
Chapter 199, Florida Statutes, 
because they did not constitute 
intangible personal property as 
defined in Section 199.023(1). The 
Department of Revenue argued 
that the agreements had “value” 
and used the balance sheet of the 
corporation and generally accepted 
accounting principles as a basis for 
its position. The 11th Circuit 
Court for Dade County ruled that 
the contracts for deed were not 
taxable under Chapter 199 since the 
contracts did not constitute 
intangible personal property 
pursuant to Section 199.023(1). 
Florida Statutes.** At the present 
time, appeal by the Department of 
Revenue is pending in the Third 
District Court of Appeal. 


During 1975, the Department of 
Revenue had two other cases*4 
decided against it in the matter of 
whether or not the contracts for 
deed were subject to an annual tax 
of one mill. In State of Florida ex 
rel. Four-Fifty T wo-Thirty Corp. v. 
Florida Department of Revenue,* 
the Supreme Court of Florida ruled 
that the agreements for deed 
constituted intangible personal 
property subject to a nonrecurring 
tax of two mills according to 
Section 199.032(2). The court held 
the nonrecurring two mill 


THE FLORIDA BAR JOURNAL 


+ 
4 
a 
a 
634 a 


intangible tax on the agreements for 
deed applies when the agreements 
are recorded or sought to be 
enforced according to Section 
199.042(2), Florida Statutes.2® As a 
practical matter, the judicial 
interpretation of this area allows 
most land companies to escape 
totally the intangible tax on 
contracts for deed, since most of 
these agreements are never 
recorded or enforced. 


Due to the Department of 
Revenue’s unsuccessful attempt to 
have contracts for deed taxed (at 
the annual one mill rate) and the 
practical consequence of the 
holding of the Florida Supreme 
Court, the Department is taking the 
position that the statutes should be 
amended. It is expected that the 
department will propose legislation 
to the effect that the nonrecurring 
tax of two mills be levied on 
contracts for deed at the time of 
execution. 


The method used in valuing 
shares of stock, bonds or similar 
instruments of corporations for 
purposes of intangible taxation has 
not changed.2”? In general, the 


statute values regularly listed shares 
of stock or regularly traded over- 
the-counter stock at their closing 
prices on the last day of business of 
the previous calendar year. The 
same treatment is afforded bonds 
that are regularly listed or regularly 
traded. Stock, bonds, and similar 
instruments of corporations not 
listed on any stock exchange or not 
regularly traded over-the-counter 
are valued in accordance with 
generally accepted accounting 
principles which take into effect 
factors customarily considered in 
determining intrinsic value. The 
blockage rule or discount theory 
still remains in force and has no 
effect on the valuation of shares of 
stock. The regulations and the law 
do not allow a reduction in the value 
per share when a large number of 
shares are held by a taxpayer who 
would not be able to obtain the 
listed price if all of the shares were 
sold at one time. The only exception 
to the general rule of valuation 
occurs in instances when stock is 
subject to Security & Exchange 
Commission restrictions on 
transferability. Although no 
distinction has been made in the 


statute between restricted and 
unrestricted stock, the courts, in 
both E. C. Allen v. Department of 
Revenue* and James L. Knight v. 
Department of Revenue,” held that 
the taxation of the taxpayers’ shares 
at trading value without reduction 
due to the restrictions was 
improper. 


Although the position of the 
Department of Revenue with 
regard to restricted stock has not 
been supported by the courts, the 
standard of statutory valuation for 
shares of stock of corporations 
regularly traded on a _ stock 
exchange will remain undisturbed 
by the realities of economic supply 
and demand. We suggest that 
claims for refund be filed for those 
taxpayers owning restricted stock. 


We understand that the 
Department of Revenue is 
considering changing its position 
with regard to leasehold interests. 
The department may adopt 


regulations to subject obligations 
secured by liens on leasehold 
interests to intangible personal 
property at the nonrecurring two- 
mill rate. The change in position 
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would reflect the current judicial 
treatment of leasehold interests.*° 
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Legal Services Attorneys: 
What They Think and Why They Do It? 


By Dennis S. Deutsch 


During the month of March 1976, 
the Technical Assistance Project, 
Florida Legal Services, Inc., 
distributed a questionnaire to all 
attorneys working full-time in a 
legal aid/legal services program 
providing representation to 
Florida’s indigent population in 
civil, nonfee generating matters. 
The survey sought to obtain a 
picture of those who have devoted 
their legal skills to serving the needy 
and to determine what problem 
areas they see in a legal services 
practice. The questions keyed on 
the perceptions of the individual 
attorney; i.e., how he viewed 
himself, his community, fellow 
attorneys, the Bar, etc. 

The questionnaire was given to 
106 attorneys (there presently are 
124 full-time legal services lawyers 
in Florida), most of whom are 
totally engaged in direct delivery of 
legal services. Sixty-six responses 
were received, all anonymous. 

As is the case with any survey of 
this type, not all of the questions 
were answered by each respon- 
dent. This and other variables 
account for variations in percentage 
totals. Unless otherwise indicated, 
percentages are based upon the 
entire sample of 66 respondents. 


Why Legal Services? 

Perhaps the most important 
question on the form was: “I chose 
to work for legal services 
because....” An individual can be 
motivated to work in “poverty law” 
for more than one reason. A 
breakdown of all of the reasons 
offered follows (percentages are 
those of total number of answers 
given): 

Social consciousness 54 (60%) 
Only work available 10 (11%) 


To obtain quick experience 
before moving on to 


“bigger and better” things 6 ( 7%) 
Personal preference ll (12%) 
Contempt for traditional 
law practice 2 ( 2%) 
Curiosity 1 ( 1%) 
Immediate responsibility 4 ( 5%) 
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Without a doubt, there is a 
commitment to serve society which 
compels legal services attorneys. 
Most do enjoy their work, find it 
interesting, and they indicate that it 
offers a large degree of personal 
satisfaction. 


Generally, I find the work: 


Boring 1 
Interesting 58 
Frustrating 7 
Depressing 2 
Gratifying 2 


The most interesting and reward- 
ing aspect of my job is: 


Helping others 

Winning cases 

Clients themselves 

“Getting back at the 
establishment” 

Variety of work 

Community contact 

Intellectual stimulation 

Professional independence 


= 
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This is not to say that legal 
services attorneys do not have their 
difficulties. 

The most frustrating aspect of 
my job is: 


Time restrictions/too many cases 19 
Inadequate resources 10 
Clients themselves ll 
Bureaucracy 10 


Fact that the law is designed to 
protect the right at the expense 


of the poor ll 
Repetition of work 1 
Lack of opportunities for 

advancement 1 
Lack of training & supervision 3 


The frustrations of legal services 
attorneys are easy to understand. 
Most have a caseload far in excess 
of that of the private bar.'! Offices 
are usually cramped and far from 
comfortable. Resources are limited 
in terms of library books, 
photocopying, secretaries, etc. In 
other words, the practice is a 
difficult one. Furthermore, the 
compensation is low. 


equal justice 
under 


Do you think your present salary level is 
adequate given your experience and 


abilities? 
Yes 25 (38%) 
No 40 (61%) 


Perhaps a similar response would 
be elicited from most working 
people. But when one examines the 
salary levels that legal services 
attorneys consider an adequate 
starting salary, one is quick to 
realize that legal services attorneys 
are not seeking to make personal 
fortunes but would be content to be 
paid a salary even below that, for 
example, offered to new attorneys 
hired by the state. 


What do you think is an adequate salary level 
for new graduates starting in legal services? 


Attomeys 

$ 8,000-10,000 3 (5%) 
10,000-12,000 26 (412) 
12,000-14,000 28 (44%) 
14,000 up 7 (2%) 


DEUTSCH 


Dennis S. Deutsch is assistant director, 
Technical Assistance Project, Florida Legal 
Services, Inc., Tallahassee. He writes this 
column on behalf of the Legal Aid 
Committee, Howard W. Dixon, chairman. 
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EQUAL JUSTICE 
UNDER LAW 


Although we have no compre- 


hensive data on starting salaries in 
Florida, it is estimated by Florida 
Legal Services, Inc., that the 
average starting salary for an 
attorney is $11,000. This compares 
with a national starting salary 
average of $10,480 for legal services 
attorneys.” 

Improving Legal Services 


We asked our attorneys to 
indicate how they would improve 
the operation of their offices and 
the delivery of legal services to the 
poor. Responses were varied and 
instructive for the program 
planners at Florida Legal Services, 
Inc. 


If you could make your program better, 
what are the first three things you would do? 


Hire more staff/reduce caseloads 35 
Open more offices 8 
Involve the community more 8 
Equalize and increase salaries 15 
Stabilize funding® 10 


Better internal administration/ 
greater professionalism 

Allow attorneys to specialize 

Combine legal services with 
other social services to serve 
all problems of clients 1 

Provide better resources (library), 
photocopying, etc. 

Better planning 

Limit bureaucracy 

Give greater degree of 
professional discretion 

Develop better affirmative action/ 
use paralegals more 

Allow attorneys to take greater 
variety of cases 1 


oD 


to to 


*Funding from year to year is highly 
uncertain and there is virtually no job 
security in legal services even for those who 
have been with programs for a considerable 
length of time. 


Unfortunately, many of these 
suggestions can only be 
implemented by providing 
additional money to local legal 
services offices. 


Legal Services and the 
Community 


Legal services offices are 
established to serve the indigent 
community. However, establishing 
good relations with all sections of 
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the community is an important 
aspect of running a legal services 
office. Most of the attorneys believe 
that the service of their offices is 
well known in the community (52; 
87%) and that, generally, the clients 
and community appreciate and 
respect the work they are doing. 
There is, however, an awareness 
that businesses and private 
attorneys find legal services to be an 
annoyance. This is to be expected. 
No one likes to be sued and there 
will also be those who are 
philosophically opposed to our 
existence. 


Legal Services and the Bar 


In addition to being members of 
The Florida Bar, 28 (42%) of our 
attorneys belong to the ABA and 
roughly half of the attornevs belong 
to local bar associations (32; 48%). 

Legal services attorneys serve on 
25 committees of The Florida Bar. 
A number of attorneys have applied 
for membership but have yet to be 
selected. A few attorneys expressed 
an open hostility to the private bar 
declaring that they would refrain 
from any participation in the Bar 
because they believe the Bar is 
totally “self-serving for attorneys.” 


The Private Bar and the Poor 


“IT will never reject, from any 
consideration personal to myself; 
the cause of the defenseless or 
oppressed, or delay any man’s 
cause for lucre or malice.” Thus 
reads the last paragraph of the Oath 
of Attorney in Florida. It is this 
affirmation that is the basis for the 
assertion that each attorney has a 
personal responsibility to those who 
cannot afford his services. 
Overwhelmingly, legal services 
attorneys believe that the private 
bar is not fulfilling its responsibility 
to the poor. The reasons expressed 
were similar and can be 
summarized by saying that the 
private bar too often refuses to take 
pro bono cases or cases where the 
client is marginally ineligible for 
free legal services. 


Do you think the private bar adequately 
fulfills its professional obligation to the 
poor? 


Yes 5 (8%) 
No 54 (82%) 


Legal services attorneys do 
recognize that there are exceptions 
to this rule; i.e., individual attorneys 
who do far more than their share of 
pro bono and reduced fee work. 
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The legal services attorney does 
not see the individual attorney as 
the only malingerer in representa- 
tion for the poor, but also blames 
the local bar as well as The Florida 
Bar. 


Do you think your local bar organization has 
done a good job in supporting legal services? 
Yes 21 (32%) 
No 36 (55%) 


Do you think The Florida Bar has been doing 
a good job in supporting legal services in the 
State of Florida? 


Yes 9 (14%) 
No 30 (45%) 
Fair 3. (5%) 
No Opinion (36%) 


The fault with the local bar 
organizations is seen as their general 
lack of support, both moral and 
financial, of legal services programs 
and their unwillingness to support 
programs in which members of the 
bar participate in the legal services 
program. An excellent example 
where this cooperative effort is 
functioning is in Orange County 
where, to belong to the local bar, 
members must either take a number 
of pro bono cases annually or 
contribute to Orange County Legal 
Aid. 

In the opinion of the attorneys 
polled, along with local bar 
associations, The Florida Bar has 
been lax. Although legal services 
attorneys recognize that The 
Florida Bar was instrumental in 
establishing Florida Legal Services, 
Inc., in 1973, it is their opinion that 
the Bar has done little since then to 
aid and promote legal services 
development. It is suggested that 
the Bar should do more for legal 
services by providing funds for 
legal services, showing a stronger 
pro legal services position in their 
publications and press releases, 
lobbying for consumer legislation, 
and eliminating the high fees for 
CLE courses and materials for legal 
services attorneys, who, due to their 
low salaries are generally excluded 
Bar-sponsored continuing 
education.? 

In addition to requesting that our 
attorneys identify problems with 
the organized bar, we solicited 
solutions. The major suggestions for 
improving relations with the bar (14 
respondents noted resentment from 
the bar directed toward their 
program) and enforcing the private 
bar’s_ sensitivity for the poor 
included: having bar members take 
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poverty law cases, inviting private 
attorneys to participate in legal 
services programs on a part-time 
basis, and encouraging legal 
services attorneys to become active 
in local bar associations. 

Legal aid/legal services has come 
a long way in Florida, but with only 
one-half of the state’s counties 
being served by a legal services 
program, there is a great deal of 
work to be done. 

Florida has been successful in 
attracting committed attorneys 
who are willing to accept the 
financial sacrifice that legal services 
work entails. In order to keep these 
committed men and women and to 
expand the availability of legal 
services so that no citizen of the 
state with a just cause is denied 
access to the court, all attorneys will 
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have to make a commitment to 
support legal services. This support 
must come in the form of time, 
money, and political support. Once 
this support is provided legal 
services programs can be 
developed in new areas and 
expanded to fill the enormous need 
where it already exists. Oo 


FOOTNOTES 


'There is one lawyer for every 500 
persons in Florida. (There is only one full- 
time attorney available for every 10,000 poor 
persons). “The Great Surplus and Legal 
Aid,” Wm. Manikas, The Florida Bar 
Journal, February 1976, 103-104. 

2 Unpublished survey compiled by David 
Lillesand, Executive Director of Florida 
Rural Legal Services, Homestead. 

3 I’m happy to report that the Board of 
Governors recently eliminated CLE seminar 
fees for legal services attorneys. 
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The Forgotten Politicians: Court 
Clerks by Larry Berkson and 
Steven Hays. 


Although court clerks occupy a 
strategic position in county govern- 
ment, they have not been examined 
in detail. Their crucial role in the 
budgetary process, coupled with 
the vast panoply of duties assigned 
them, elevates their office to semi- 
sovereign status within the county. 
The State of Florida was chosen asa 
focus for an in-depth study of the 
clerk’s office. The study revealed 
that despite the fact that clerks are 
well educated, they are relatively 
unknowledgeable about modern 
technology and techniques to assist 
in the operation and management 
of their offices. This, coupled with 
the county court clerks’ conserva- 
tive nature, accounts in part for why 
states have been victims of archaic 
and outdated court systems and 
procedures. 


Twelfth Survey of Florida Law, 
Part Three, Real Property by Ralph 
E. Boyer and Judy Dale Shapiro. 


Various changes in Florida real 
property law are discussed. Among 
these are mortgages, taxation, 
mechanics’ liens, condominiums 
and zoning. Estates and interests in 
land, and vendor-purchaser 
relations are also treated in 
detail. 


Evidency by William Berger, 
Jeffrey Miller and John Spittler. 


The authors explore recent 
developments in the areas of 
materiality and relevancy, exam- 
ination of witness, and expert 
opinion testimony. The various 
privileges are also outlined, as are 
impeachment, evidence of other 
crimes, and hearsay. 


Criminal Law and Procedure by 
Christine P. Tatum and Howard J. 
Marx. 


Changes in both the substantive 
criminal law and the procedural 
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CURRENT LEGAL LITERATURE 


aspects are treated, including 
arrest, right to counsel, discovery, 
wiretapping and changes in 
elements of specific crimes. Par- 
ticular emphasis is placed on 
conduct of the trial itself, as well 
as search and seizure and post-trial 
proceedings. 


Comment 
The Case For Comparative Contri- 


bution in Florida by W. Cort 


Frohlich and Donald L. Gibson. 


This article examines the recently 
enacted Uniform Contribution 
Among Tortfeasors Act in Florida. 
After briefly discussing the 
common law doctrine of no 
contribution and efforts to alleviate 
such a harsh rule, the authors focus 
on the serious conflicts between the 
new statute and the underlying 
equitable principles of Hoffman v. 
Jones. In particular, the pro rata 
sharing of liability, the settlement, 
and the release provisions of the 
statute are criticized as not 
allocating the ultimate liability of 
the tortfeasors based on_ their 
relative degrees of fault. The 
authors suggest that a legislative 
change regarding these provisions 
is warranted so as to maintain a 
consistent and equitable apportion- 
ment system for everyone. 


Cases Noted 


Florida Puts Federal Removal 
Jurisdiction and the Thirteenth 
Amendment in the Doghouse — 
Wilson v. Sandstrom, 317 So. 2d732 
(Fla. 1975) 


A Florida Supreme Court 
decision contradicts prior law by 
finding that, during an attempted 
removal to federal court, the state 
trial court did not lose juris- 
diction if the removal was 
improper. The author suggests that 
imprisonment under the state 
court’s order, while removal was 
attempted, was a denial of due 
process. In addition, it is contended 
that the order compelling the 
defendants to comply with a 
personal services contract or face 
imprisonment for contempt, 
contravenes the 13th amendment. 


Contribution Act Construed— 
Should Joint and Several Liability 
Have Been Considered First? 
Lincenberg v. Issen, 318 So. 2d 386 
(Fla. 1975) 


This article examines the various 
issues and legal concepts regarding 
apportionment of damages 
between parties presented in a 
recent Supreme Court of Florida 
decision. The relationship between 
comparative ‘negligence, joint and 
several liability, and contribution 
among joint tortfeasors is discussed. 
The author is critical of the court's 
focusing its analysis on the 
collateral issue of contribution 
among tortfeasors rather than on 
the central issue of the case—joint 
and several liability. In addition, the 
potential inconsistencies between 
the Uniform Contribution Among 
Tortfeasors Act and the underlying 
principles of Hoffman v. Jones are 
noted, and the author urges 
resolution of those conflicts. 


Investment Motive Precludes 
Ordinary Loss Treatment — W. W. 
Windle, 65 T.C. No. 62 P-H Tax Ct. 
Rep. & Mem. Dec. para. 65.62 
(Jan. 7, 1976) 


In a recent Tax Court decision 
the IRS won the case but may have 
lost the war. The case departed 
from prior decisions by recognizing 
a possible dual purpose in a 
business investment. Yet by finding 
that any substantial investment 
motive wil! preclude ordinary loss 
treatment under the Corn Products 
doctrine, the court may have 
created a boon to taxpayers in 
similar gain situations. 


Accused’s Silence Du. ing Custodial 
Interrogation May Not Be Used to 
Impeach Credibility — United 
States v. Hale, 422 U.S. 171 (1975) 


Pursuant to Miranda, a defendant 
has a right to remain silent during 
custodial interrogation. As a 
concomitant of that right, a recent 
United States Supreme Court 
decision held that a defendant's 
failure to offer exculpatory 
statements during such an 
investigation may not be used in the 
subsequent trial for the purpose of 
impeachment as a prior inconsistent 
statement. The author criticizes the 
majority's failure to base _ its 
decision on constitutional, rather 
than evidentiary grounds, as this 
leaves the door open for future use 
of “silence” for other purposes at 
trial. 
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Settlement of Title VII Class Actions 


By Guy O. Farmer Il 


After nearly a decade of 
confusion and misunderstanding, 
the meaning of federal laws and 
regulations requiring nondiscrim- 
ination in employment is becoming 
much clearer as a result of a 
growing body of federal court 
decisions. 

The federal courts, which bear 
the ultimate responsibility for 
interpreting and applying various 
nondiscrimination laws and 
regulations, are intervening with 
sweeping rulings affecting all 
aspects of the employment 
relationship. They are imposing 
broad monetary penalties and 
stringent controls upon employers 
and unions which have not acted 
voluntarily to end discrimination. 
The courts are saying that 
nondiscrimination in employment 
is the law. This turns out to mean far 
more than avoiding overt 
discrimination against specific 
individuals, or even the impartial 
application of existing policies and 
procedures to all the various classes 
protected by law. 


Rather, the courts are saying that 
it is the results of the employer's 
actions and not his intentions that 
determine whether he is 
discriminating.' They say it is illegal 
to continue policies, standards, or 
practices that operate to produce a 
disparate impact on the 
employment status or opportunities 
of blacks, women or any other class 
protected by law, unless it can be 
demonstrated that such a 
discriminatory effect is necessary to 
the safe and efficient operation of 
the business. This exception is being 
narrowly interpreted, with the 
burden of proof on the employer or 
union to establish “business 
necessity.” 

The courts also maintain that 
affirmative action requires 
employers to seek out and employ 
qualified members of all protected 
groups that are represented in the 
labor force, to provide equal 
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opportunities at all levels of the 
organization where they are 
underrepresented and to correct 
and to avoid carrying forward 
adverse impact resulting from past 
discrimination.* 

In the forefront of nondis- 
crimination cases is the class action. 
Particularly under Title VII,‘ class 
actions have become the normal 
method of attack in the federal 
courts. Employers and unions faced 
with class actions increasingly have 
found that the burdensome nature 
of developing defenses, the high 
cost of litigation and the potentially 
large exposure for back pay makes 
settlement of these cases, if not an 
absolute necessity, at least a 
desirable alternative. 

For these reasons, and perhaps 
most importantly because of the 
difficulty of meeting the burdens of 
defending a Title VII case under 
current federal court rulings, 
settlements of Title VII class actions 
have been widespread. These 
settlements have occurred both in 
individual cases* and at times on an 
industry-wide basis such as the steel 
industry settlements.® The purpose 
of this article is to discuss the 
requirements for class action 
settlements in Title VII and some of 
the problems that can occur in 
connection with such settlements. 


Judicial Standard for 
Approval of Settlements 


The policy of Title VII and other 

civil rights legislation has been 
recognized by both Congress and 
the courts to favor the resolution of 
disputes by the agreement of the 
parties. In Culpepper v. Reynolds 
Metals Co.,’ the Fifth Circuit Court 
of Appeals stated that: 
[T]he central theme of Title VII is “private 
settlement” of an effective end to 
employment discrimination. In Oatis v. 
Crown Zellerbach, (5 Cir., 1968) 398 F. 2d 
496, this court held that: “It is thus clear that 
there is great emphasis in Titie VII on private 
settlement and the elimination of unfair 
practices without litigation.’ [Emphasis in 
original. ] 


In approving a proposed class 
action settlement, a district court 
must determine: (1) that no fraud or 
collusion was involved in the 
formation of the settlement and (2) 
that the settlement is fair, adequate 
and reasonable.’ Furthermore, Rule 
23 of the Federal Rules of Civil 
Procedure provides that a class 
action may not be dismissed or 
compromised without court 
approval and that notice of the 
proposed dismissal or compromise 
shall be given to all class members 
in such manner as the court 
directs.'° 

In United States v. Allegheny- 
Ludlum Industries, Inc.,"' the Fifth 
Circuit Court of Appeals was 
confronted with reviewing two 
industry-wide consent decrees 
settling a Title VII “pattern and 
practice” suit filed by the federal 
government. Several civil rights 
organizations sought to intervene in 
the trial court to vacate the decrees 
because of alleged inadequacies. In 
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affirming the trial court’s approval 
of the consent decrees which were 
filed simultaneously with the 
complaint, the Fifth Circuit 
articulated its standard in reviewing 
Title VII settlements: 


[T]he scope of our review is narrow and we 
should interfere with the implementation of 
the consent decrees only upon clear showing 
that the district judge abused his discretion 
by approving the settlement. Next, to the 
extent that the settlement may in occasional 
respects arguably fall short of immediately 
achieving for each affected discriminatee his 
or her “rightful place,” we must balance the 
affirmative action objectives of Title VII... 
against the equally strong congressional 
policy favoring voluntary compliance ... . 
Nor should we substitute our notions of 
fairness and adequacy of the relief for those 
of the parties and . . . (the district judge), 
absent a strong showing that the district 
court failed to satisfy itself of the settlement’s 
overall fairness to beneficiaries and 
consistency with the public interest. Finally, 
and of utmost importance, we are without 
authority to modify or rewrite the parties’ 
agreen.ent.!? [Emphasis added.] 


A more stringent standard for the 
approval of settlements has 


recently been enunciated by the 
Ninth Circuit in Mandujano v. Basic 
Vegetable Products, Inc.'* In that 
case a class action was filed against 
the employer on behalf of “all past, 
present, future and potential 
employees and applicants of Basic 
who are Negroes, Asians, American 
Indians, Spanish-surname 
Americans or females.”!4 Following 
the district court’s approval of the 
settlement, a number of individuals 
claimed that notice of the 
settlement was inadequate, that the 
class had not been adequately 
represented by the plaintiffs or 
their attorneys, that the terms of the 
settlement were inadequate, that 
the unions incurred no responsibili- 
ties to redress past discrimination 
and that a new arbitration 
procedure was inadequate. 


In discussing the district court’s 
action the Ninth Circuit stated: 
The class is not the client. The class attorney 
continues to have responsibilities to each 
individual member of the class even when 
negotiating a settlement.'5 
To provide the protection to which 
dissident class members are 
entitled, the court pointed out that 
certain procedural safeguards are 


Error Corrected 


Four lines were inadvertently deleted from last manth’s discussion 
in this column, “But We Don’t Want to Work Any Mére This Week...” 
(The Employer's Right to Require Reasonable Overtime). 

The deletion occurred in the second full paragra#h on page 570, 
November 1976 Journal. The paragraph is reprinted in full below so 
that the reader may have the meaning intended to be conveyed by 
author Daniel R. Coffman, Jr. The Journal apologizes to its readers 


and to Mr. Coffman. 


The Court reversed the ruling of 
the Wisconsin Supreme Court and 
held that the refusal of the 
company’s employees to work 
overtime was activity that must 
remain free from state regulation. 
In so holding, the Court expressly 
overruled its decision in Briggs- 
Stratton. The Court reasoned that 
two lines of cases make up its 
“preemption doctrine,” which 
limits the power of the states to act 
judicially or legislatively in the field 
of labor relations. One line of cases 
establishes that the NLRB has 
primary jurisdiction in situations 
that are protected or arguably 
protected by Section 7,° subject to 
several recognized exceptions to 
the preemption doctrine.’ The 


second line of cases establishes that 
some conduct was intended by 
Congress to remain free of state and 
federal regulation and to be left “to 


be controlled by the free play of 
economic forces.” By finding it 
necessary to overrule Briggs- 
Stratton, the Court implicitly, if not 
expressly, held that partial strike 
activities (like a concerted refusal to 
work overtime) are in the realm of 
activities which, while unprotected 
by Section 7, were intended by 
Congress to remain free from 
federal and state regulation. Had 
the activity been protected by 
Section 7, WERC’s actions would 
have been preempted by the first 
line of cases and there would have 
been no need to overrule 
Briggs-Stratton. Thus, the Court 
concluded that where a union 
orders a ban on overtime, the 
employer is free to resort to its 
arsenal of economic self-help 
weapons, including suspensions, 
discharges, hiring replacements, or 
even a lockout. 
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necessary. The first and perhaps 
most important safeguard is notice, 
which must be given in a form and 
manner that does not systematically 
leave an identifiable group without 
notice. The notice must also 
indicate the rights of any class 
member to object to the settlement 
as well as the manner in which the 
class is defined. Objections must be 
made a part of the record and 
carefully reviewed by the district 
court. Those objections that are 
substantial cannot rejected 
without affording the class member 
the opportunity to be heard. The 
objector, if he desires, should have 
the right to be represented by an 
attorney of his own choice at a 
hearing. Even when objections are 
not thought to be important enough 
for a hearing, the district court must 
state in the record its reasons for so 
finding. 


The Ninth Circuit decision 
means, and it is perhaps the most 
stringent ruling thus far on the role 
of a district court in approving a 
settlement involving a class of 
persons alleging discrimination 
under Title VII, that defendants 
seeking settlhement must make 
certain that adequate notice is given 
to all members of the class, and that 
class members are given the 
opportunity to state their objections 
at a hearing before the court and be 
represented by an attorney of their 
own choosing. The court must then 
rule on all objections prior to 
approving a proposed consent 
decree. In summary, the decision 
clearly states that the majority of 
the members of a class cannot be 
allowed to adopt a class-wide 


settlement over the substantial 
objections of dissident class 
members. 


Potential Problems in Class-Wide 
Settlements 


Settlements are based on 
compromise. The first and greatest 
problem in every settlement is 
preparing a decree which will be 
acceptable to the members of the 
class and at the same time allow the 
employer to operate his business 
with a minimum of complications. 

In class actions under Title VII 
this job is made _ particularly 
complex because both money and 
injunctive relief are usually 
involved. While the money figure 
may be difficult to agree upon, the 
injunctive feature generally 
requires greater care because the 
rights of all incumbent employees, 
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including the class members, need 
to be taken into consideration, and 
these rights must be balanced 
against the need of the employer to 
operate the business safely and 
efficiently 

While this problem is always 
complex in class action litigation, it 
is considerably more complicated 
when a class includes individuals 
who have conflicting rights. The 
Ninth Circuit took that type of 
complication into consideration 
when it discussed the potential 
conflict between incumbent 
permanent employees and _ those 
individuals who had been hired ona 
seasonal basis.!* Other conflicts can 
easily arise between incumbent 
employees and applicants for 
employment and incumbent 
employees who are suing under 
Title VII but on a different basis. 
One example of this type of conflict 
would be a case involving both 
female and black employees where 
the female employees believe that 
they deserve certain rights which, if 
granted, would conflict with the 
rights of black employees. 

In order to resolve conflicts 
between the rights of various class 
members, courts have authorized 
the use of subclasses and in many 
instances again compromise is the 
key if settlement is to be achieved. 
Nevertheless, settlements have 
been put together in many instances 
which have taken these problems 
into consideration and solved them 
in a satisfactory manner.!® 

Another potential problem 
involves conflicts between multiple 
defendants. In a _ recent case, 
Gilman Paper Company along with 
three international and three local 
unions were sued by a class 
consisting of present and former 
black employees.” After discovery 
lengthy negotiations, the 
company settled the case with 
plaintiffs but the union defendants 
did not join in the settlement. The 
unions objected to the settlement on 
the grounds that their rights as 
collective bargaining representa- 
tives were violated by the court 
having approved the settlement 
which had the effect of modifying 
the collective bargaining 
agreement. Additionally, they 
complained that their ability to 
defend the suit was impaired by the 
company no longer being a 
defendant and that it was basically 
unfair to allow such a settlement. 
Finally, the union defendants stated 
that certain provisions of the 
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consent decree were less faithful to 
Title VII's objectives than the 
agreements that the decree 
modified. 

The district court considered all 

of the unions’ objections to the 
settlement, but following several 
hearings and a trial at which the 
unions had the opportunity to state 
their objections to the settlement, 
the court held: 
The Unions advanced no_ business 
‘ustification at the trial for delaying 
implementation of the affirmative remedies 
contained in the consent decree approved on 
November 11 . . . . Accordingly, the 
provisions of that decree shall become 
effective as scheduled . . . .2! [Citation 
omitted. ] 

The Gilman case is presently 
pending before the Fifth Circuit 
Court of Appeals. While it is clear 
that no settlement involving less 
than all of the defendants should be 
allowed if the settlement adversely 
affects the rights of the nonsettling 
parties, it would appear that there is 
no compelling reason why such 
settlements should not be approved 
when the rights of the nonsettling 
parties are properly protected.?2 

One other type of problem that 
often exists in settling class actions 
involves the question of whether it 
is permissible to make special 
provisions for those members of the 
class who filed EEOC charges and 
were named plaintiffs. In most Title 
VII class actions, certain individuals 
act as leaders. They are the 
individuals who filed EEOC 
charges and first contacted the class 
attorneys. In many instances they 
are also the individuals who 
pursued the case throughout what 
may have been a long period of 
time. In many class settlements 
these individuals have been given 
some special treatment either by 
way of affirmative remedies or 
money. The question of this type of 
treatment for certain individuals is 
one with which the courts have not 
dealt in any reported decisions but 
can be troublesome for both the 
attorneys for the class members and 
the settling defendants.” 


Summary and Conclusion 


Like all questions involving Title 
VII, this is one with few answers. 
Nevertheless, these recent decisions 
have given attorneys for both 
plaintiffs and defendants better 
guidelines than previously existed 
and by a careful handling of class 
action settlements it would appear 
that the rights of plaintiffs, the 
members of the class represented 


by the plaintiffs, as well as other 
employees who are not in the class, 
and the defendants can be 
protected while at the same time 
settlements can be effectuated. | 
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19The AT&T and steel industry 
settlements are the best examples of 
achieving settlements under the most 
complex circumstances imaginable. 

20 Myers v. Gilman Paper Co., 392 F.Supp. 
413, 9 EPD 9920 (S.D. Ga. 1975). 

21 Td. at 420, 9 EPD 9920 at 6837. 

22 A good discussion of the approval of a 
settlement over the objection of a union is 
contained in EEOC v. AT&T, 
F.Supp: 12 11,160 (E-D. Pa. 
1976). See also Rios v. Enterprise Ass'n 
Steamfitters, Local 638, 501 F.2d 622, 8 EPD 
9488 (2d Cir. 1974). 

23 The question here, of course, is can the 
class leaders be compensated either by 
money or job rights for the leadership role 
which they played. Although somewhat 
troublesome, it would appear that they can 
so long as the other class members are made 
aware of the fact. 
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CALENDAR 


1976 


December 10—Tax Section of The Florida Bar, Tax Reform Act of 1976, 
DuPont Plaza Hotel, Miami; Robert Meyer Hotel, Jacksonville. 


December 14-16— Young Lawyers Section “Bridge the Gap” Seminar, Everglades 
Hotel, Miami; Riverside Hilton, Tampa; Bar Center, Tallahassee. 


December 17—Tax Section of The Florida Bar, Tax Reform Act of 1976, 
Holiday Inn, Tampa. 


1977 


January 10-14—11th Annual Institute on Estate Planning, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 


January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 


February 2-5—9th Medical Institute for Attorneys, Americana Hotel, Bal Harbour, 
UM Law Center. 


February 9-15—ABA Midyear Meeting, Seattle. 


February 16-20—Federation of Insurance Counsel Midwinter Meeting, 
Camelback Inn, Scottsdale, Arizona. 


February 17-18—American Title Insurance Company’s Annual Seminar for 
Policy-Writing Attorneys, Sheraton-Four Ambassadors Hotel, Miami. 


February 22, 23—Parts I, II, & III, Florida Bar Examination, Lakeland Civic 
Center 


February 24-27—Young Lawyers Section Convention, Orlando Hyatt House. 
March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 


April 30-May 7—XX Conference Inter-American Bar Association, Atlanta, Ga. 
(Contact John O. Dahlgren, Secretary-General, Suite 315, 1730 K Street, N.W., 
Washington, D.C. 20006). 

May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, 

Tarpon Springs. 

July 13-17—F ederation of Insurance Counsel Annual Convention, The Broadmoor, 

Colorado Springs, Colorado. 


July 26, 27—Parts I, II & III, Florida Bar Examination, Miami Beach 
Convention Center. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic Auditorium 
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PEACE MIND 
AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security 
which arises therefrom. Lacking this, one of the basic elements of satisfaction is 
lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title 
insurance to their clients, and caused these same clients to desire it and order it 


attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he 
is entitled, by relying upon his Realtor and his attorney to handle the details of 
such transactions, and instructing them to obtain for him a land title insurance 
policy as the final protection of his ownership. 
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TITLE & TRUST COMPANY OF FLORIDA 
T & TCO. ABSTRACT COMPANY 
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Bay County 
BAY COUNTY LAND & ABSTRACT CO., INC. 
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BRADFORD COUNTY ABSTRACT COMPANY 


Starke, Florida 
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ABSTRACT & TITLE CORP. OF FLORIDA 
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ABSTRACT & TITLE CORP. OF FLORIDA 
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TITLE & TRUST COMPANY OF FLORIDA AGENCIES WAITING TO SERVE YOU: 
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CAPITAL ABSTRACT & TITLE, INC. 
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Pensacola, Florida 


jon County 
FLORIDA LAND TITLE & TRUST COMPANY 
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BAY COUNTY LAND & ABSTRACT CO., INC. 
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Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “‘on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


There's easier 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require Division of 


your personal American Legal Research Corp. 
attention. Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 


We are on call evenings, weekends or whenever you sit down to think. 
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